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CHIEF EXECUTIVE OFFICER, BADDI BAROTIWALA NALAGARH
DEVELOPMENT AUTHORITY

Notice Inviting Request for Proposal

No. -- Dated: ------------

The Chief Executive Officer, Baddi Barotiwala Nalagarh Development Authority
(the "Authority" or "BBNDA") invites interested parties with proven experience
and credentials in undertaking similar work to participate in the tendering process
for the Selection of Operator for Setting up of Integrated Solid Waste
Management Project for Collection, Transportation, Processing and
Disposal in Baddi Cluster in the State of Himachal Pradesh on Public
Private Partnership (PPP) basis. The summary of various activities with regard
to this invitation of bids is listed in the activity table below :

Name of the Project Selection of Agency for Setting up of
Integrated Solid Waste Management Project
for Collection, Transportation, Processing
and Disposal in Baddi Cluster in the State of
Himachal Pradesh on PPP basis

Mode of Tendering Hard copy submission

Cost of Bidding Document Rs.10,000 (Rupees Ten Thousand Only)

Bid Security Amount Rs.10,00,000/- (Rupees Ten Lakhs Only)

Bid Document Start Date: 22.01.2018 from 10.00 am IST

Advertisement, i.e., Start from www.hptender.gov.in;

Date & Time https://admis.hp.nic.in/himachal/hpidb or
physically collected from the office of the
CEO BBNDA.

Last Date for sending Pre- 19.02.2018 wupto 3.00 pm IST on

Bid/ RFP Queries www.hptender.gov.in

Date of Pre-Bid Conference 23.02.2018 at 11.30 am IST, at Himachal

Bhawan, 27, Sikandra Road, Near Metro
Station, Mandi House, New Delhi - 110001.

Date for response to Pre- 07.03.2018
Bid queries

Last date for Bid 27.03.2018 till 04.00 pm IST
submission (Bid Due Date)
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10. Date & Time for opening of 28.03.2018 at 11.30 am IST in the office of
Technical Bid CEO, BBNDA.

11. Date & Time for opening of To be notified subsequently to technically
Financial Bid shortlisted Bidders

Bidding Document can be seen on and downloaded from the portal:
www.hptender.gov.in;  https://admis.hp.nic.in/himachal/npidb  or  purchased
physically from the office of the Chief Executive Officer (CEO), Baddi Barotiwala
Nalagarh Development Authority (BBNDA), EPIP Phase-l, Jharmajri, Baddi,
District Solan (HP), by the interested parties.

Where the Bidding Document is downloaded from the aforesaid portal, then the
Bidding Document Fee has to be submitted at the time of submission of Bid
through Demand Draft of Rs.10,000/- (Rupees Ten Thousand Only) in favour of
the "CEO, BBNDA".

The Bidding Process can be postponed or cancelled at any time due to
administrative reasons and no claim shall be entertained on this account.

For further details and tendering schedule, visit the portal www.hptender.gov.in

Chief Executive Officer,
Baddi Barotiwala Nalagarh Development Authority
Baddi, District - Solan (H.P.)
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Disclaimer

The information contained in this Request for Proposal document (the “RFP”) or
subsequently provided to Bidder(s), whether in documentary or any other form by or on
behalf of the Authority or any of its employees or advisors, is provided to Bidder(s) on the
terms and conditions set out in this RFP and such other terms and conditions subject to
which such information is provided.

This RFP is not an agreement and is neither an offer nor invitation of offer by the
Authority to the prospective Bidders or any other person. The purpose of this RFP is to
provide interested parties with information that may be useful to them in submitting their
proposal pursuant to this RFP (the "Bid"). This RFP includes statements, which reflect
various assumptions and assessments arrived at by the Authority in relation to the
Project. Such assumptions, assessments and statements do not purport to contain all
the information that each Bidder may require. This RFP may not be appropriate for all
persons, and it is not possible for the Authority, its employees or advisors to consider the
investment objectives, financial situation and particular needs of each party who reads or
uses this RFP. The assumptions, assessments, statements and information contained in
this RFP, especially the Project Information Memorandum, may not be complete,
accurate, adequate or correct. Each Bidder should, therefore, conduct its own
investigations and analysis and should check the accuracy, adequacy, correctness,
reliability and completeness of the assumptions, assessments, statements and
information contained in this RFP and obtain independent advice from appropriate
sources.

Information provided in this RFP to the Bidder(s) is on a wide range of matters, some of
which depends upon interpretation of law. The information given is not an exhaustive
account of statutory requirements and should not be regarded as a complete or
authoritative statement of law. The Authority accepts no responsibility for the accuracy or
otherwise for any interpretation or opinion on law expressed herein.

The Authority, its employees and advisors make no representation or warranty and shall
have no liability to any person, including any Bidder or Bidders under any law, statute,
rules or regulations or tort, principles of restitution or unjust enrichment or otherwise for
any loss, damages, cost or expense which may arise from or be incurred or suffered on
account of anything contained in this RFP or otherwise, including the accuracy,
adequacy, correctness, completeness or reliability of the RFP and any assessment,
assumption, statement or information contained therein or deemed to form part of this
RFP or arising in any way in this Bid Stage.

The Authority also accepts no liability of any nature whether resulting from negligence or
otherwise howsoever caused arising from reliance of any Bidder upon the statements
contained in this RFP.

The Authority may in its absolute discretion, but without being under any obligation to do
so, update, amend or supplement the information, assessment or assumptions contained
in this RFP.

The issue of this RFP does not imply that the Authority is bound to select a Bidder or to
appoint the Selected Bidder or the Concessionaire, as the case may be, for the Project
and the Authority reserves the right to reject all or any of the Bids without assigning any
reason whatsoever.
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The Bidder shall bear all its costs associated with or relating to the preparation and
submission of its Bid including but not limited to preparation, copying, postage, delivery
fees, expenses associated with any demonstrations or presentations which may be
required by the Authority or any other costs incurred in connection with or relating to its
Bid. All such costs and expenses will remain with the Bidder and the Authority shall not
be liable in any manner whatsoever for the same or for any other costs or other
expenses incurred by a Bidder in preparation or submission of the Bid, regardless of the
conduct or outcome of the Bidding Process.
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DEFINITIONS

The words and expressions beginning with capital letters and defined in this RFP Document
shall, unless repugnant to the context, have the meaning ascribed herein. The words and
expressions beginning with capital letters but not defined herein, but defined in the
Concession Agreement, shall, unless repugnant to the context, have the meaning ascribed

to them therein.

Applicable Law

Shall mean all laws, brought into force and effect by the Government of
India or the State Government of Himachal Pradesh, including rules,
regulations and notifications made thereunder, and judgments, decrees,
injunctions, writs and orders of any court of record, as may be in force
and effect during the Concession Period

Applicable
Permits

Shall mean all clearances, licenses, permits, authorisations, no
objection certificates, consents, approvals and exemptions required to
be obtained or maintained under Applicable Laws in connection with the
construction, operation and maintenance of the Project during the
Concession Period

Baddi Cluster

Shall include the following urban local bodies :

(i) Municipal Council, Baddi;

(ii) Municipal Council, Nalagarh;

(iif) Municipal Council, Parwanoo; and

(iv)Baddi Barotiwala Nalagarh Development Authority (BBNDA)
designated as a Special Area Planning Authority under Section 67(i) of
Himachal Pradesh Town & Country Planning Act, 1977.

Concession
Agreement

Shall mean the agreement to be executed by the SPV with the ULBs
and the Authority for discharging obligations related to the Project and
includes any amendment or modification made to the said agreement in
accordance with the provisions thereof

{Concession

Shall mean a fee (quoted by Selected Bidder and accepted by the
Authority) to be paid by the Concessionaire to the Desighated ULB for

Fee award of the Concession in the mode and manner specified in the
Concession Agreement}*
Concession Shall mean the period of 25 (twenty five) years, commencing from the
Period date of the execution of the Concession Agreement

Concessionaire

Shall mean the SPV incorporated by the Selected Bidder to implement
the Project and sign the Concession Agreement with the BBNDA

“Commercial
Operations
Date” or “COD”

means the date when the Processing Plant/ Processing Facility
achieves commercial operations, pursuant to the provisions of the
Concession Agreement

! To be deleted if the Selected Bidder has quoted Tipping Fee.
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Designated ULB

Shall mean the Baddi Barotiwala Nalagarh Development Authority
(BBNDA)

MSW or
Municipal Solid
Waste or Waste
or Solid Waste

Shall mean the Municipal Solid Waste as described under the Solid
Waste Management Rules, 2016

Participating

Shall mean Baddi Barotiwala Nalagarh Development Authority and
Municipal Councils of Baddi, Nalagarh and Parwanoo along with the

ULBs areas included/ excluded in these ULBs during the Concession Period
Means the integrated solid waste management project for collection,
Project transportation, processing and disposal of MSW for the Baddi Cluster,

as per terms and conditions of the Concession Agreement

Project Area

Shall mean the municipal areas under the Participating ULBs including
areas under licensed colonies, HIMUDA, etc.

Selected Bidder

Shall mean the Bidder that has been issued the Letter of Award by the
BBNDA for the Project

SPV or Special
Purpose Vehicle

Shall mean the company under the Companies Act, 2013, incorporated
by the Selected Bidder for discharging its obligations with respect to the
Projects in terms of the Concession Agreement

Shall mean the Solid Waste Management Rules, 2016 framed by the

SWM Rules Government of India under the Environment (Protection) Act, 1986 (Act
29 of 1986)
o Shall have the meaning ascribed to it in Clause 6.5}2
{Tipping Fee

User Charges/

Shall mean a fee notified by the State Government of Himachal Pradesh
and Participating ULBs from time to time to be collected from the Waste

User Fee ) .
Generators in the Project Area
Waste Shall mean persons or establishments generating MSW within the
Generator jurisdiction of the Participating ULBs

% To be deleted if the Selected Bidder has quoted Concession Fee
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1. Introduction
1.1 Project Background

1.1.1. The Urban Local Bodies (ULBs) of the towns of Baddi, Nalagarh & Parwanoo
and Baddi Barotiwala Nalagarh Development Authority are responsible for
providing municipal and civic services to the citizens in their respective
jurisdictions, including collection, transportation and disposal of Municipal Solid
Waste (MSW) generated within their jurisdiction and as part of this endeavour,
the Chief Executive Officer, Baddi Barotiwala Nalagarh Development Authority
(the “Authority”) on behalf of itself and Municipal Councils of Baddi, Nalagarh &
Parwanoo has decided to undertake development, operation and maintenance of
MSW treatment waste to compost/ bio-methanation processing facility and landfill
facility project as per MSW Rules, 2016 for the Baddi Cluster in the State of
Himachal Pradesh (the “Project”) through Public Private Partnership (the “PPP”)
framework on a Design, Build, Finance, Operate and Transfer (the “DBFOT”)
basis. The Authority has decided to carry out the bidding process for selection of
a private entity as the Bidder to whom the Project may be awarded (the
“Selected Bidder”).

1.1.2. The brief particulars of the Project are as follows:

Name of the Project Estimated Project

Cost (In Rs.Cr.)®

Selection of Agency for Setting| To be assessed by At least 60 TPD
up of Integrated Solid Waste Bidders

Management Project for

Collection, Transportation,

Processing and Disposal in
Baddi Cluster in the State of
Himachal Pradesh on Public
Private Partnership (PPP) basis

1.1.3 Estimated MSW generation in Baddi Cluster is about 57.33TPD. It is expected to
reach 107.62 TPD by 2043/44. The Bidder is free to carry out its own
assessment of MSW generation in Baddi Cluster. The Selected Bidder shall be
responsible for door to door collection, transportation, processing and disposal of
MSW in SLF and for that purpose to design, build, finance, operate and maintain

% This cost is based on the Feasibility Report prepared by the TA. The Bidder is expected to carry out its
assessment of actual costs before submitting its Proposal
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the facilities of designed capacity to manage/ process the entire MSW generated
in the Cluster, setup at least 60 TPD waste to compost/ RDF/ Bio-Methanation
plant at the existing dump-site at village Kenduwal, Baddi which is an open
dump-site located on the banks of river Sirsa. The site has a sprawl of around
6.5 acres. The Project Facility to be set up by the Concessionaire should also
cater to future increase in MSW generation during the Concession Period as per
Solid Waste Management Rules, 2016.

Since the proposed MSW processing site is an existing dump site, the
Concessionaire shall also employ suitable technology/ processes to manage the
existing waste for reclaiming the land to the extent possible including but not
limited to the land required for setting up the Processing Facility and Sanitary
Landfill.

The Selected Bidder undertakes to incorporate a limited liability company under
the Companies Act, 2013 prior to execution of the concession agreement (the
“Concessionaire”) and the Concessionaire so incorporated shall be responsible
for designing, engineering, financing, procurement, construction, operation and
maintenance of the Project under and in accordance with the provisions of a long
term agreement to be entered into between the Concessionaire and all the
Participating ULBs (the “Concession Agreement” or the “Agreement”), in the
form as provided in Vol. Il & 1l of the Bidding Documents.

The Concession Agreement sets forth the detailed terms and conditions, rights/
obligations of the Concessionaire and modalities for implementation under the
proposed arrangement (the “Concession”) for a period of 25 (twenty five)
years (the "Concession Period").

The cost of the Project will have to be assessed by the Bidders only.

The scope of work will broadly include setting up of waste to compost/ bio-
methanation plant along with biological treatment of organic waste and Sanitary
Landfill (SLF) of designed capacity including operation & maintenance thereof
and landfill the rejects after processing as per MSW Rules, 2016. The scope of
work shall also include collection of User Charges from the Waste Generators
within the Cluster and to develop and implement a public complaint system
operational for at least 8 (eight) hours a day during the Concession Period, in
consultation with the ULBs. The Concessionaire shall ensure that the Project
meets stipulated pollution norms and guidelines and that the MSW is handled
and managed in compliance with the MSW Rules 2016 or its subsequent
amendments and the guidelines of the manual on solid waste management
published by CPHEEO, MoUD, and BIS. All these activities shall be done in
compliance with the Government of India's Municipal Solid Waste Rules 2016
and in accordance with performance standards and output specifications
prescribed in the Concession Agreement. For detailed scope of services, the
Bidders are advised to refer to the draft Concession Agreement (Vol. Il & 111).
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The list of existing infrastructure with all the Participating ULBs which shall be
made available to the Concessionaire is tabulated in Schedule-1.

Based on waste quantity and characteristics of the Project, the Concessionaire
shall have the option to choose from any of the technologies that have been
approved by the Government of India for processing MSW either by setting up
waste to Compost or Bio-Methanation Plant at the site to be provided by the
Authority, and shall have the right to develop the Project Facilities using such
technology that it considers suitable & commercially viable for the purposes of
implementing the Project at its own cost, in accordance with terms of the
Concession Agreement and Applicable Law including guidelines of NGT.

Bids are invited for the Project on the basis of the lowest Tipping Fee required by
a Bidder for implementing the Project. A Bidder may, instead of seeking Tipping
Fee, offer to pay a premium to the Authority for award of the Concession (the
“Concession Fee”). The Tipping Fee/ Concession Fee amount shall constitute
the sole criteria for evaluation of Bids. Subject to Clause 4.7, the Project will be
awarded to the Bidder quoting the highest Concession Fee, and in the event that
no Bidder offers a Concession Fee, then to the Bidder seeking the lowest Tipping
Fee. Both the Concession Fee and Tipping Fee shall escalate at the rate of 5%
(five percent) over the last prevalent rate after every 2 (two) years from the
Commercial Operations Date, during the Concession Period.

In this RFP, the term “Highest Bidder” shall mean the Bidder who is offering the
highest Concession Fee, and where no Bidder is offering a Concession Fee, the
Bidder seeking the lowest Tipping Fee.

1.1.10 Generally, the Highest Bidder shall be the Selected Bidder. The remaining

Bidders shall be kept in reserve and may, in accordance with the process
specified in Clause 6 of this RFP, be invited to match the Bid submitted by the
Highest Bidder in case such Highest Bidder withdraws or is not selected for any
reason. In the event that none of the other Bidders match the Bid of the Highest
Bidder, the Authority may, in its discretion, either invite fresh Bids from the
remaining Bidders or annul the Bidding Process.

1.1.11 Sources of Revenue

Subject to the provisions of Clause 1.1.12, the Project shall be completely
financed by the Concessionaire. In consideration the Concessionaire shall have
access to the following types of revenue streams:

() Revenue from the sale of energy/compost or other by products produced in
the processing of MSW.
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(i) Revenue from the sale of recyclables.

(ii) User Charges.

(iv) Revenue from advertisement rights as per Applicable Law.

(v) Any incentives/ subsidy/ assistance offered by the Government of India.

(vi) {Tipping Fee (if quoted by the Selected Bidder)}*

1.1.12 One time Capital Grant

211

2.1.2

2.1.3

2.1.4

Additionally, a one-time capital grant of Rs.2,00,00,000/- (Rupees Two Crores
Only) (“Grant”), as viability gap funding shall be provided by the State
Government to the Concessionaire for setting up collection, transportation,
treatment and disposal of the MSW in Baddi Cluster. The Grant shall be paid in
2(two) tranches of Rupees One Crore each — the first tranche shall be paid upon
achieving of Commercial Operations Date (COD) and the second tranche shall
be paid after 6 (six) months from COD.

Instructions to Bidders

Bidding Documents

The Authority shall receive Bids pursuant to this RFP in accordance with the
terms set forth in this RFP and other documents and volumes provided by the
Authority pursuant to this RFP (collectively the "Bidding Documents"), as
modified, altered, amended and clarified from time to time by the Authority, and
all Bids shall be prepared and submitted in accordance with such terms. The
Bidding Documents shall comprise Vol. I: Request for Proposal (RFP), Vol. Il
Draft Concession Agreement and Vol. lll: Schedules and any corrigendum/
addenda issued subsequent to this RFP Document and its Volumes, but before
the Bid Due Date, will be deemed to form part of the Bidding Documents.

The RFP comprises the Disclaimer set forth hereinabove and will additionally
include any Addenda issued in accordance with Clause 3.9.

The Bidders are advised and expected to carry out their own surveys,
investigations and due diligence of the Project in detail, and carry out, at their
cost, such studies with respect to the estimates about the Project Cost, before
submitting their respective Bids for award of the Project.

The statements and explanations contained in this RFP are intended to provide a
proper understanding to the Bidders about the subject matter of this RFP and
should not be construed or interpreted as limiting in any way or manner the
scope of services and obligations of the Concessionaire set forth in the
Concession Agreement or the Authority’'s rights to amend, alter, change,
supplement or clarify the scope of work, the Concession to be awarded pursuant
to this RFP or the terms thereof or herein contained. Consequently, any

* Applicable only if the Selected Bidder quotes lowest Tipping Fee. No Tipping Fee shall be payable where the
Selected Bidder has quoted highest Concession Fee payable to Authority.
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omissions, conflicts or contradictions in the Bidding Documents including this
RFP are to be noted, interpreted and applied appropriately to give effect to this
intent, and no claims on that account shall be entertained by Authority.

Notwithstanding anything to the contrary contained in this RFP, the detailed
terms specified in the Concession Agreement shall have an overriding effect.

The Bidding Documents including this RFP and all attached documents are and
shall remain the property of the Authority and are transmitted to the Bidders
solely for the purpose of preparation and the submission of a Bid in accordance
herewith. Bidders are to treat all information as strictly confidential and shall not
use it for any purpose other than for the preparation and submission of their Bid.
The Authority will not return any Bid or any information provided therewith.

This RFP is non-transferable.

Any award of Concession pursuant to this RFP shall be subject to the terms of
the Bidding Documents comprising all volumes thereto. Bidders are advised that
the selection of the Successful Bidder shall be on the basis of the evaluation
process by the Authority specified in this RFP. Bidders shall be deemed to have
understood and agreed that no explanation or justification for any aspect of the
evaluation process will be given.

Brief Description of Bidding Process

The Authority has adopted single-stage 2(two) envelopes open competitive
tendering process (collectively referred to as the "Bidding Process") for
selection of an agency/ entity for award of the Project. The Bidding Process shall
be carried out in accordance with the procedures set out herein. Interested
parties can submit their Bid in accordance with the provisions of this RFP (the
"Bidder", which expression shall, unless repugnant to the context, include the
Members of the Joint Venture also).

The Bidding Documents can be purchased from the office of the Authority
against payment of non-refundable Bidding Document Fee of an amount of
Rs.10,000/- (Rupees Ten Thousand Only) by way of Demand Draft in favour of
"CEO, BBNDA" or downloaded from the portal www.hptender.gov.in. Where the
Bidding Document is downloaded from the aforesaid portal, the Bidding
Document Fee has to be submitted at the time of submission of Bid through
Demand Draft of Rs.10,000/- (Rupees Ten Thousand Only) in favour of the
"CEO, BBNDA".

The Bid shall be valid for a period of not less than 180 (one hundred and eighty)
days from the Bid Due Date as specified in Clause 2.3.1 for submission of Bids
(the “Bid Validity Period”).

The Bidder is required to deposit, along with its Bid, a security of Rs. 10,00,000
(Rupees Ten Lakhs Only) (the "Bid Security"), refundable not later than 60
(sixty) days from the Bid Due Date except in the case of the Selected Bidder,
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whose Bid Security shall be retained till the Selected Bidder has provided a
Performance Security under the Concession Agreement. The Bid Security shall
be in form of a Demand Draft in favour of the "CEO, BBNDA". The Bid shall be
summarily rejected if it is not accompanied by the Bid Security and the fees
specified in Clause 2.2.2 above.

2.2.5 Any condition or qualification or any other stipulation contained in the Bid shall
render the Bid liable for rejection as a non-responsive Bid.

2.2.6 The Bid shall consist of a Tipping Fee or a Concession Fee, as the case may be,
to be quoted by the Bidder. Tipping Fee shall be payable by the Authority to
the Concessionaire and the Concession Fee shall be payable by the
Concessionaire to the Authority, as the case may be, as per the terms and
conditions of this RFP and the provisions of the Concession Agreement.

2.2.7 The Selected Bidder shall be the Bidder who quotes the highest amount of
Concession Fee payable by it to the Authority for the Concession granted. In the
event, no Bidder offers Concession Fee, then the Selected Bidder seeking the
lowest amount of Tipping Fee (i.e. fee for per ton of MSW collected, transported
and received at Processing Facility and expressed in INR/ ton) shall be the
Selected Bidder.

2.2.8 Any queries concerning this RFP shall be submitted in writing by fax and e-mail
to the officer designated in Clause 2.3.1 below. The envelopes/ communication
shall clearly bear the following identification/ title: "Queries: RFP for : Selection
of Agency for Setting up of Integrated Solid Waste Management Project for
Collection, Transportation, Processing and Disposal in Baddi Cluster in the
State of Himachal Pradesh on Public Private Partnership (PPP) basis”. All
communications should be addressed to:

The Chief Executive Officer,

Baddi Barotiwala Nalagarh Development Authority,
EPIP Phase-l,

Jharmajri, Baddi,

District Solan

Himachal Pradesh.

Phone: +91- 94180-69444; 01795-271121,23

e-mail: ceobbnda-hp@nic.in

Fax: 01795-271122

2.2.9 Bidders are advised to be specific and pose clause wise queries in an
unambiguous manner. The Authority reserves the right not to respond to vague
and frivolous queries. Queries shall be neatly typed/ written as per the following
format :

S. No. Particulars Details

1. Organization
2. Document Name
3. Page Number
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0. Particulars Details

Query
Suggestion, if any
Name

7. &Designation of
point of contact
Contact No. &
Email ID

N
4, Clause Number
5
6

2.3  Schedule of Bidding Process

2.3.1 The Authority shall endeavour to adhere to the following schedule:

Bid Stage Estimated Date

Issue of RFP 22/01/2018 from 10.00 am onwards
2. |Last date and time for19/02/2018 upto 3.00 pm

receiving queries
3. | Pre-Bid conference 23/02/2018 at 11.30 am, at Himachal
Bhawan, 27, Sikandra Road, Near Metro
Station, Mandi House, New Delhi -
110001.

4. | Response to Pre-Bid queries |07/03/2018 to be uploaded on the portal
at www.hptender.gov.in

5. [Last Date for Purchase off 12/03/2018 upto 4.00 pm

Bid Documents
6. [Bid Due Date 27/03/2018 upto 4.00 pm

7. | Opening of Technical Bid 28/03/2018 at 11.30 am

8. | Announcement of technically] Will be notified later on the portal
gualified Bidders

=

9. | Opening of Financial Bid Will be notified later on the portal
10. | Letter of Award (LOA) Within 15 days from the date of the
Financial Bid Opening
11. | Validity of Bids 180 days from Bid Due Date
12. | Signing of Concession| Within 45 days of award of LOA
Agreement
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Instructions to Bidders
General Terms of Bidding

The Bidder may be a sole entity or a group of entities coming together to
implement the Project, whether as a combination of sole entities with a formal
intent to enter into an agreement (the “Joint Venture”). However, a Bidder
bidding individually or as a member of a Joint Venture shall not be entitled to
submit another Bid for the Project either individually or as a member of any other
Joint Venture. The term Bidder used herein would apply to both a sole entity and
a Joint Venture.

Any Bidder, who has earlier been barred by Government of Himachal Pradesh
from participating in any projects, would not be eligible to participate in the
Bidding Process, where the bar subsists as on the Bid Due Date.

Each Bidder shall submit only one Bid for the Project, in response to this RFP.
Any Bidder, who submits more than one Bid will be disqualified.

A Joint Venture shall be eligible for consideration subject to the conditions set
out in Clause 3.2 and 3.3 below.

A Bidder shall not have a conflict of interest (the “Conflict of Interest”) that
affects the Bidding Process. Any Bidder found to have a Conflict of Interest shall
be disqualified. In the event of disqualification, the Authority shall forfeit, invoke
and appropriate the Bid Security or Performance Security, as the case may be,
of such Bidder without prejudice to any other right or remedy that may be
available to the Authority hereunder or otherwise. Without limiting the generality
of the above, a Bidder shall be considered to have a Conflict of Interest that
affects the Bidding Process, if :

a. a Bidder/ Lead Member or constituent Member of such Bidder (in case of
a Joint Venture) and any other Bidder (or any constituent thereof) have
common controlling shareholders or other ownership interest; or

b. a Bidder/ Lead Member or constituent Member of such Bidder (in case of
a Joint Venture) is also a constituent of another Bidder; or
C. such Bidder/ Lead Member or constituent Member of such Bidder receives

or has received any direct or indirect subsidy from any other Bidder, or
has provided any such subsidy to any other Bidder; or

d. such Bidder/ Lead Member has the same legal representative for
purposes of this Bid as any other Bidder; or
e. such Bidder/ Lead Member or constituent Member of such Bidder has a

relationship with another Bidder, directly or through common third parties,
that puts them in a position to have access to each others’ information
about, or to influence the Bid of either or each of the other Bidder; or

f. such Bidder/ Lead Member or constituent Member of such Bidder has

participated as a consultant to the Authority in the preparation of any
documents, design or technical specifications of the Goods, Works or
Services that are the subject of the Bid and/ or the Project.
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Eligibility Criteria

3.2.1 The interested Bidders (in case of Joint Venture, the Members may meet the
Minimum Eligibility Criteria jointly) are required to satisfy the following criteria as
Minimum Eligibility Criteria to qualify for the opening of the Financial Bids:

a. Technical Capacity : For demonstrating technical capacity and experience

(the “Technical Capacity”), the Bidder's competence and capability for
projects undertaken in last five financial years preceding the Bid Due Date is
proposed to be evaluated by examining the following parameters:

S. No. Parameter Criteria
One project of 75%
of estimated capacity
The Bidder shall possess minimum one year |of the processing
experience of successful operations in collection | facility or two
1. and transportation of MSW facility in India or abroad | projects of 50% of
in the last five years preceding Bid Due Date. the estimated
capacity of the
Processing  Facility
each; and
One project of 75%
The Bidder shall demonstrate experience of of estimated capaqty
. \ . of the processing
designing, construction and minimum one year of - :
. . facility or two projects
2. successful operations and maintenance of MSW
. 1 . . : of 50% of the
processing facility in India or abroad in the last five . .
ears preceding Bid Due Date estimated capacity of
y P g ' the Processing
Facility each

b. Financial Capacity :

The Bidder shall have Networth of Rs. 7.5 Crores

(Rupees Seven Crores and Fifty Lakhs Only) as on 31.03.2017.

3.2.2The Bidders may be called for a technical presentation to share their approach and
methodology for undertaking the Project including their views on the Project
milestones and timelines.

3.2.3The Authority reserves the right to visit at its own cost, one or more project area(s)
listed by the Bidder in its list of experience, to independently verify and satisfy itself
about the quality of work performed and also verify the certificates filed by the
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Bidder, as part of Bidding Documents. Bidders shall be responsible to organize
meetings with their respective clients and also take around Department’s/
Designated ULB’s team in such project area(s).

3.2.4Towards proof of complying with the Minimum Eligibility Criteria, the Bidder shall

3.2.5

3.2.6

enclose with its Technical Bid in accordance with Clauses 4.2 and 4.3, the
following :

i. Certificate(s) from its concerned client(s) in support of above work
undertaken clearly stating quantities collected/ transported/ installed
capacities of the processing plant designed, operated and maintained/
installed capacities of landfill designed, operated and maintained.

ii. Certificate(s) from its statutory auditors/ Chartered Accountant specifying
Net Worth of the Bidder, as at the close of the preceding financial year and
also specifying that the methodology adopted for calculating such Net
Worth conforms to the provisions of this Clause 3.2.4 (ii). For the purposes
of this RFP, net worth (the “Net Worth”) shall mean the aggregate value of
the paid-up share capital and all reserves created out of the profits and
securities premium account, after deducting the aggregate value of the
accumulated losses, deferred expenditure and miscellaneous expenditure
not written off, as per the audited balance sheet, but does not include
reserves created out of revaluation of assets, write back of depreciation and
amalgamation. In case of Joint Venture audited balance sheets for the last
five years preceding Bid Due Date, shall be submitted for each member of
the Joint Venture whose credentials are being relied upon to meet the
Financial Capacity.

The Bidder should submit a Power of Attorney as per the format at Annexure A-
2, authorizing the signatory of the Bid to commit the Bidder. In the case of a Joint
Venture, the Members should submit a Power of Attorney in favour of the Lead
Member as per format at Annexure A-3.

The Selected Bidder whether a single entity or a Joint Venture, shall form an
appropriate Special Purpose Vehicle (SPV) to be incorporated under the
Companies Act, 2013 pursuant to issuance of Letter of Award, to execute the
Project. In case the Bidder is a Joint Venture, the members of such Joint Venture
in addition to forming a SPV (if awarded the Project) shall further comply with the
following additional requirements:

a) number of members in a Joint Venture shall not exceed 3 (three);

b) the Bid shall contain the information for each member of the Joint Venture;

c) members of the Joint Venture shall nominate one member as the lead
member (the “Lead Member”). The nomination(s) shall be supported by a
Power of Attorney executed on non-judicial stamp paper of appropriate

value and duly notarized by a notary public, signed by all the other members
of the Joint Venture;
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members of the Joint Venture whose Technical Capacity and Financial
Capacity was considered for the purpose of qualification and short-listing
herein, shall hold equity share holding of at least 26% (twenty six per centg
of the paid up and subscribed equity of the SPV to be formed upto the 5'
(fifth) anniversary of the Commercial Operations Date ("COD") (as defined
in Vol. Il of the Bidding Documents : Draft Concession Agreement). In
addition, the members of the Joint Venture shall jointly hold equity share
holding of at least 51% (fifty one percent) of the paid up and subscribed
equity of the SPV to be formed for the entire duration of the Project;

the Bid should include a brief description of the roles and responsibilities of
each member, particularly with reference to financial, technical and
operation obligations;

members of the Joint Venture shall enter into a binding Joint Bidding
Agreement, (the “Joint Bidding Agreement”), for the purpose of submitting
the Bid. The Joint Bidding Agreement, to be submitted along with the Bid,
shall, inter alia :

i.  convey the intent to form an SPV with shareholding/ ownership equity
commitment(s) in accordance with this RFP, which would enter into
the Concession Agreement and subsequently perform all the
obligations of the Concessionaire in terms of such Agreement, in
case the Project is awarded to the Joint Venture;

ii. clearly outline the proposed roles and responsibilities, if any, of each
member;

iii.  commit the minimum equity stake to be held by each member;

iv.  undertake that members of the Joint Venture whose Technical
Capacity and Financial Capacity was considered for the purpose of
qualification and shortlisting herein, shall hold equity share holding of
at atleast 26% (twenty six percent) of the paid up and subscribed
equity of the SPV to be formed upto the 5™ (fifth) anniversary of the
Commercial Operations Date (as defined in Vol. Il of the Bidding
Documents : Draft Concession Agreement);

v. undertake that the members of the Joint Venture shall jointly hold
equity share holding of at least 51% (fifty one percent) of the paid up
and subscribed equity of the SPV to be formed for the entire duration
of the Project;

vi. include a statement to the effect that all members of the Joint Venture
shall be liable jointly and severally for all obligations of the
Concessionaire in relation to the Project during the validity of the
Concession Agreement; and

vii.  except as provided under this RFP and the Bidding Documents, there

shall not be any amendment to the Joint Bidding Agreement without
the prior written consent of the Authority.
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Change in Ownership

By submitting the Bid, the Bidder shall be deemed to have acknowledged the
terms and conditions mentioned in this RFP. The Bidder further acknowledges
and undertakes that members of the Joint Venture whose Technical Capacity
and Financial Capacity was considered for the purpose of qualification and short-
listing herein, shall hold equity share holding of at least 26% (twenty six percent)
of the paid up and subscribed equity of the SPV to be formed upto the 5™ (fifth)
anniversary of the Commercial Operations Date. In addition, the members of the
Joint Venture shall jointly hold equity share holding of at least 51% (fifty one
percent) of the paid up and subscribed equity of the SPV to be formed for the
entire duration of the Project. In case, where the Bidder is a single entity, it shall
hold and retain 100% (one hundred percent) equity shareholding/ interest in the
Project upto the 5™ (fifth) anniversary of the Commercial Operations Date and
thereafter hold at least 51% (fifty one percent) for the entire duration of the
Project.

By submitting the Bid, the Bidder shall also be deemed to have acknowledged
and agreed that in the event of a change in control of a member of a Joint
Venture whose Technical Capacity and Financial Capacity was taken into
consideration in terms hereof, the Bidder shall inform the Authority forthwith
along with all relevant particulars about the same and the Authority may, in its
sole discretion, disqualify the Bidder or withdraw the Letter of Award (LOA) from
the Selected Bidder, as the case may be. In the event such change in control
occurs after signing of the Concession Agreement notwithstanding anything to
the contrary contained in the Agreement, be deemed to be a breach thereof, and
the Concession Agreement shall be liable to be terminated without the Authority
being liable in any manner whatsoever to the Concessionaire. Further, the
Authority shall forfeit, invoke and appropriate the Bid Security or Performance
Security, as the case maybe, without prejudice to any other right or remedy that
may be available to the Authority hereunder or in law or otherwise.

A Bidder including any member of a Joint Venture should, in the last 3 (three)
years preceding the Bid Due Date, have neither failed to perform on any contract,
as evidenced by imposition of a penalty by an arbitral or judicial authority or a
judicial pronouncement or arbitration award against the Bidder/ member of Joint
Venture, as the case may be, nor has been expelled from any project or contract
by any public entity nor have had any contract terminated any public entity for
breach by such Bidder/ member of the Joint Venture.

Cost of Bidding

The Bidder shall be responsible for all of the costs associated with the
preparation of its Bid and its participation in the Bidding Process. The Authority
will not be responsible or in any way liable for such costs, regardless of the
conduct or outcome of the Bidding Process.
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Site visit and verification of information

Bidders are encouraged to respond to this RFP after undertaking a real time
assessment of the Project and the conditions prevailing thereon, the
surroundings, market assessment and all other parameters and issues related to
implementation of the Project including Applicable Laws and regulations, and any
other matter considered relevant by them.

For the purpose of site visit, the Bidders are required to contact the below
mentioned person(s):

1.

2.

Name: Er. Bishan Dass

Address : Executive Engineer, BBNDA, Baddi, District- Solan (H.P.)
Phone No. : 9816615636; 01795- 271222

Email : bishandass068@gmail.com

Name: Er. Dinesh Sharma

Address : Assistant Engineer, BBNDA, Baddi, District- Solan (H.P.)
Phone No. : 9418475336

Email : sharmad095@gmail.com

Acknowledgment

It shall be deemed that by submitting a Bid, the Bidder has:

a.

made a complete and careful examination of the Bidding Documents;

received all relevant information requested from the Authority;

acknowledged and accepted the risk of inadequacy, error or mistake in the
information provided in the Bidding Documents or furnished by or on
behalf of the Authority, relating to any of the matters referred to in Clause
3.5.1 above;

satisfied itself about all matters, things and information including matters
referred to in Clause 3.5.1 hereinabove, necessary and required for
submitting an informed Bid, execution of the Project in accordance with
the Bidding Documents and performance of all of its obligations
thereunder;

made a complete and careful examination of the various aspects of the
Project including but not limited to :

(i) the Project Area in which the Property is to be implemented;

(i) location of the existing collection points and landfill;

(ii) existing facilities and structures;

(iv) clearances required to be obtained for the Project; and

(v) all other matters that might affect the Bidder's performance under the
terms of this Bidding Document;
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f. acknowledged and agreed that inadequacy, lack of completeness or
incorrectness of information provided in the Bidding Documents or
ignorance of any of the matters referred to in Clause 3.5.1 hereinabove
shall not be a basis for any claim for compensation, damages, extension
of time for performance of its obligations, loss of profit, etc. from the
Authority, or a ground for termination of the Concession Agreement by the
Concessionaire; and

g. agreed to be bound by the undertakings provided by it under and in terms
hereof.

For any assistance, the Bidders can contact the following officers as per their
convenience on the addresses given below :

1. Name: Mr. K.C. Chaman, Chief Executive Officer
Address : Baddi Barotiwala Nalagarh Development Authority, EPIP Phase
I, Jharmajri, Baddi, District Solan, Himachal Pradesh.
Phone No. : 9418069444; 01795-271121,23
Email : ceobbnda-hp@nic.in

2. Name: Er. Bishan Dass
Address : Executive Engineer, BBNDA, Baddi, District- Solan (H.P.)
Phone No. : 9816615636; 01795- 271222
Email : bishandass068@gmail.com

3. Name: Mr. Anil Kapil, Chief General Manager, HPIDB
Address : Circular Road, Near Hotel Himland, Shimla (H.P.)
Phone No. : 9418025725; 0177- 2626696, 2627312
Email : hpidb-hp@nic.in

Right to accept or to reject any or all Bids

Notwithstanding anything contained in this RFP, the Authority reserves the right
to accept or reject any Bid and to annul the Bidding Process and reject all Bids at
any time without any liability or any obligation for such acceptance, rejection or
annulment, and without assigning any reasons thereof.

The Authority reserves the right to reject any Bid, forfeit and appropriate the Bid
Security as damages for any of the events specified in Clause 5.1.8.

In case it is found during the evaluation or at any time before signing of the
Concession Agreement or after its execution and during the period of
subsistence thereof, including the Concession thereby granted by the Authority,
that one or more of the qualification conditions have not been met by the Bidder
or the Bidder has made material misrepresentation or has given any materially
incorrect or false information, the Bidder shall be disqualified forthwith if not yet
appointed as the Concessionaire either by issue of the Letter of Award (LoA) or
entering into the Concession Agreement, and if the Bidder has already been
issued the LoA or has entered into the Concession Agreement, as the case may
be, the same shall, notwithstanding anything to the contrary contained therein or
in this RFP, be liable to be terminated, by a communication in writing by the
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Authority to the Bidder, without the Authority being liable in any manner
whatsoever to the Bidder or Concessionaire, as the case may be. In such an
event, the Authority shall forfeit and appropriate the Bid Security or Performance
Security of such Bidder or Concessionaire without prejudice to any other right or
remedy that may be available to the Authority.

The Authority reserves the right to verify all statements, information and
documents submitted by the Bidder in response to the RFP or the Bidding
Documents. Failure of the Authority to undertake such verification shall not
relieve the Bidder of its obligations or liabilities hereunder nor will it affect any
rights of the Authority thereunder.

Clarifications

Bidders requiring any clarification on the Bidding Documents may notify the
Authority in writing or via e-mail in accordance with Clause 2.2.8. They should
send in their queries before the date mentioned in the schedule of Bidding
Process specified in Clause 2.3.1. The Authority shall endeavour to respond to
the queries within the period specified therein, but no later than 15 (fifteen) days
prior to the Bid Due Date. The responses will be uploaded on the Authority's
portal only.

The Authority shall endeavour to respond to the questions raised or clarifications
sought by the Bidders. However, the Authority reserves the right not to respond
to any question or provide any clarification, in its sole discretion, and nothing in
this Clause shall be taken or read as compelling or requiring the Authority to
respond to any question or to provide any clarification.

The Authority may also on its own motion, if deemed necessary, issue
interpretations and clarifications to all Bidders. All clarifications and
interpretations, addenda/ corrigendum issued by the Authority shall be deemed
to be part of the Bidding Documents.

Amendment of Bidding Documents

At any time prior to the deadline for submission of Bids, the Authority may, for
any reason, whether at its own initiative or in response to clarifications requested
by a Bidder, modify the Bidding Documents by the issuance of addenda/
corrigendum.

The addenda/ modified Bidding Documents (if any) shall be uploaded on the
Authority's portal. It will be the responsibility of the Bidders to visit the portal on a
regular basis to check for updates on this Project and the Bidding Process. The
Authority shall not entertain any complaint/ grievance from any Bidder regarding
the non-receipt of the addenda/ modified Bidding Documents.

Page | 24



3.9.3

REQUEST FOR PROPOSAL
Integrated Solid Waste Management Project

In order to afford the Bidders a reasonable time for taking an addendum/
corrigendum into account, or for any other reason, the Authority may, at its own
discretion, extend the Bid Due Date.

4  Preparation and Submission of Bids

4.1

41.1

41.2

4.2

421

422

4.2.3

Language

The Bid and all related correspondence and documents in relation to the Bidding
Process shall be in English language. Supporting documents and printed
literature furnished by the Bidder with the Bid may be in any other language
provided that they are accompanied by translations of all the pertinent passages
in the English language, duly authenticated and certified by the Bidder.
Supporting materials, which are not translated into English, shall not be
considered. For the purpose of interpretation and evaluation of the Bid, the
English language translation shall prevail.

In case of documents executed and issued overseas, such documents shall have
to be legalized/ consularized from the Indian Embassy in the country of their
origin, before submission in the Bid.

Format and Signing of Bid

The Bidder shall provide all the information sought under this RFP. The Authority
will evaluate only those Bids that are received in the required formats and
complete in all respects. Incomplete and /or conditional Bids shall be liable for
rejection.

The Bidder shall prepare 1 (one) original set of the Bid (together with originals/
copies of documents duly signed and stamped, required to be submitted along
therewith pursuant to this RFP) and clearly marked “ORIGINAL”. In addition, the
Bidder shall submit one copy of the Bid, along with xerox copies of the duly
signed and stamped documents required to be submitted along therewith
pursuant to this RFP, marked “COPY”. In the event of any discrepancy between
the original and the copy, the original shall prevail.

The Bid and its copy shall be typed or written in indelible ink and signed by the
authorized signatory of the Bidder who shall also initial each page in blue ink. In
case of printed and published Documents, only the cover shall be initialed. All the
alterations, omissions, additions or any other amendments made to the Bid shall
be initialed by the person(s) signing the Bid. The Bid and its copy shall contain
page numbers and shall be bound together in hard covers separately. Bids
submitted by fax, telex, telegram or e-mail shall be rejected.
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4.3 Sealing and Marking of Bids

4.3.1 The Bidder shall submit the Bid in the following format :

ENVELOPE I: Technical Bid (Original plus Copy)
ENVELOPE II: Financial Bid (Original)

4.3.2 Envelope I: Technical Bid - Each Technical Bid envelope shall contain the
following :

a.

Bidding Document Fee — if the Bidder has downloaded the Bidding
Documents from the portal then the Bidder shall submit a Demand Draft of
Rs. 10,000/- (Rupees Ten Thousand Only) in favour of the CEO, BBNDA
payable at Baddi, District Solan and drawn on any Scheduled Bank in
India. However, if the Bidder has purchased the Bid Documents from the
office of the Authority, then the receipt of the same has to be attached.

Covering letter clearly stating the validity period of the Bid in the
prescribed format Annexure A-1

Power of Attorney for signing the Bid, as per the prescribed format
Annexure A-2 and duly notarized.

Power of Attorney for Lead Member of Joint Venture, as per the
prescribed format in Annexure A-3 and duly notarized.

Joint Bidding Agreement, as per the prescribed format in Annexure A-4
wherever required.

Bid Security, in form of Demand Draft in favour of CEO, BBNDA.

Anti-Collusion Certificate, to be submitted on the letter head of the
Bidder. In case of Joint Venture, it shall be on the letter head of the Lead
Member, substantially as per format given in Annexure A-5.

Details of the place of incorporation/ registration, registered office (or
its equivalent), current Directors/ Partners/ Proprietor, key management
personnel and principal shareholders/ interest holders, In case of Bidder
being a Joint Venture, the above information should be given for all the
members of the Joint Venture; role of each member of the Joint Venture in

implementation of the Project. Contact Details comprising name, address,
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telephone and facsimile numbers, e-mail address of the Bidder (Lead
Member and each member in case of Joint Venture) and the names and
tittes of the persons who are the principal contact persons shall be
provided. This information is to be provided as per the format in Annexure
A-6 along with the self attested copies the Constitution Documents
of the entity such as Memorandum of Association (MoA) & Articles of
Association (AoA), registered Partnership Deed, GST registration
certificate, etc. The main object of the Bidder entity shall be similar as to
the activities which are envisaged under the scope of work as mentioned
in this Bidding Document and other related documents.

I. Certificate(s) from its Statutory Auditor/ Chartered Accountant, as the case
may be, specifying Net Worth of the Bidder as on 31.03.2017. The Bidders
shall be required to submit Audited Financial Statements/ Balance Sheets
for the last three financial years preceding Bid Due Date (i.e. FY 2014-15,
2015-16 and 2016-17) - Annexure A-7 for demonstrating the Financial
Capacity.

j. Relevant information about the similar projects undertaken as per the
format Annexure A-8 for demonstrating the Technical Capacity alongwith
copies of the requisite documents/ certificates/ evidences in support of the
claim as required to be submitted supporting eligibility criteria and
Technical Bid as per the RFP.

Envelope Il : “Financial Bid” shall be submitted in envelope 1l which shall
contain the following:

The Financial Bid shall be furnished in the format as per Annexure B-1 and shall
consist of a Tipping Fee or Concession Fee, as the case may be, to be quoted by
the Bidder. The Bidder shall specify (in Indian Rupees) the Tipping Fee or
Concession Fee, as the case may be, required by him or offered by him, as the
case may be, to undertake the Project in accordance with this RFP and the
provisions of the Concession Agreement.

The Bidder shall seal the original set and the copy of the Technical Bid together
with their respective enclosures, in separate envelopes, duly marking the
respective envelopes as “ORIGINAL TECHNICAL BID” and “COPY OF
TECHNICAL BID”. Both envelopes of Technical Bid shall be together put into
another envelope, seal and mark the envelope as Envelope-l : “Technical Bid”.
The Bidder shall submit the financial offer in the format specified at Annexure B-1
and seal it in another envelope and mark the envelope as Envelope Il :
“Financial Bid”. Both the envelopes of the Technical Bid and the Financial Bid
shall then be sealed in an outer envelope and the envelope marked as “Bid” and
shall clearly bear the following identification :
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“BID FOR : SELECTION OF AGENCY FOR SETTING UP OF INTEGRATED
SOLID WASTE MANAGEMENT PROJECT FOR COLLECTION,
TRANSPORTATION, PROCESSING AND DISPOSAL IN BADDI CLUSTER IN
THE STATE OF HIMACHAL PRADESH ON PUBLIC PRIVATE PARTNERSHIP
(PPP) BASIS”

And

NOT TO BE OPENED BEFORE THE DUE DATE/ TIME FOR BID
SUBMISSION & OPENING”

Each of the envelopes shall be addressed to:

ATTN. OF: The Chief Executive Officer,
Baddi Barotiwala Nalagarh Development Authority,
ADDRESS: EPIP Phase-l,
Jharmajri, Baddi,
District Solan
Himachal Pradesh.
PHONE: +91- 94180-69444; 01795-271121,23
E-mail: ceobbnda-hp@nic.in
Fax: 01795-271122

Further, both the inner and outer envelopes should also bear the name and
complete address along with telephone/ mobile number of the authorized
representative of the Bidder.

If the envelopes are not sealed and marked as instructed above, the Authority
assumes no responsibility for the misplacement or premature opening of the
contents of the Bid submitted.

Bids submitted by fax, telex, telegram or e-mail shall not be entertained and shall
be rejected.

Bid Due Date

Bids should be submitted before 4.00 pm IST on the Bid Due Date at the address
mentioned in Clause 2.3.1 in the manner and form as detailed in this RFP. A
receipt thereof should be obtained from the person specified at Clause 2.3.1.

The Authority may, in its sole discretion, extend the Bid Due Date by issuing an
Addendum in accordance with Clause 3.9 uniformly for all Bidders.

Late Bids

Bids received by the Authority after the specified time on the Bid Due Date shall
not be eligible for consideration and shall be summarily rejected.
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Modifications/ Substitution/ Withdrawal of Bids

A Bidder may withdraw, substitute, or modify its Bid after it has been submitted
by sending a written notice, duly signed by him or his authorised representative
(authorisation letter be enclosed). Corresponding substitution or modification of
the Bid must accompany the written notice. The notice must be :

(&) submitted in accordance with the Bidding Documents, and in addition, the
envelope shall be clearly marked as “Withdrawal,” “Substitution,” or
“Modification”; and

(b) received by the person authorised by the Authority to receive the Bids or
directly dropped in the bid box prior to the last time and date fixed for
receiving of Bids.

Bids requested to be withdrawn shall be returned unopened to the Bidders.

No Bid shall be modified, substituted or withdrawn by the Bidder after its
submission.

Any alteration/ modification in the Bid or additional information supplied
subsequent to submission of Bid to the Authority shall be disregarded.

Rejection of Bids

The Authority reserves the right to accept or reject all or any of the Bids without
assigning any reason whatsoever. It is not obligatory for the Authority to accept
any Bid or to give any reasons for their decision.

The Authority reserves the right not to proceed with the Bidding Process at any
time, without notice or liability, and to reject any Bid without assigning any
reason.

Validity of Bids

The Bids shall be valid for a period of not less than 180 (one hundred and eighty)
days from the Bid Due Date. The validity of Bids may be extended with the
mutual consent of the respective Bidders and the Authority.

Confidentiality

Information relating to the examination, clarification, evaluation and
recommendation for the Bidders shall not be disclosed to any person who is not
officially concerned with the process or is not a retained professional Advisor
advising the Authority in relation to or matters arising out of, or concerning the
Bidding Process. The Authority will treat all information, submitted as part of the
Bid, in confidence and will require all those who have access to such material to
treat the same in confidence. The Authority may not divulge any such information
unless it is directed to do so by any statutory entity that has the power under law
to require its disclosure or is to enforce or assert any right or privilege of the
statutory entity and/ or the Authority.
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Correspondence with the Bidder

4.10.1 The Authority shall not entertain any correspondence with any Bidder in relation

5.1.1

5.1.2

5.1.3

5.1.4

5.1.5

5.1.6

5.1.7

5.1.8

to acceptance or rejection of any Bid.

BID SECURITY AND PERFORMANCE SECURITY
Bid Security

The Bidder shall furnish as part of its Bid, a Bid Security referred to in Clause
2.2.4 above in form of a Demand Draft in favour of CEO, BBNDA, issued by a
Scheduled Bank in India. For the avoidance of doubt, Scheduled Bank shall
mean a bank as defined under Section 2(e) of the Reserve Bank of India Act,
1934.

The Authority shall not be liable to pay any interest on the Bid Security deposit so
made and the same shall be interest free.

The value of the Bid Security shall be Rs.10,00,000/- (Rupees Ten Lakhs Only).

Any Bid not accompanied by the Bid Security shall be rejected by the Authority
as non-responsive.

Save as provided in Clause 2.2.4, the Bid Security of unsuccessful Bidders will
be refundable, without any interest, not later than 60 days from the Bid Due Date
except in the case of the Selected Bidder.

The Selected Bidder's Bid Security will be returned, without any interest, upon
the Bidder signing the Agreement and furnishing the Performance Security in
accordance with the provisions thereof.

The Authority shall be entitled to forfeit, invoke and appropriate the Bid Security
in any of the events specified in Clause 5.1.8 herein below. The Bidder, by
submitting its Bid pursuant to this RFP, shall be deemed to have acknowledged
and confirmed that the Authority will suffer loss and damage on account of
withdrawal of its Bid or for any other default by the Bidder during the Bid validity
period. No relaxation of any kind on Bid Security shall be given to any Bidder.

The Bid Security shall be forfeited, invoked and appropriated by the Authority
without prejudice to any other right or remedy that may be available to the
Authority hereunder or otherwise, under the following conditions:

a. If a Bidder submits a non-responsive Bid;

b. If a Bidder engages in a corrupt practice, fraudulent practice, coercive
practice, undesirable practice or restrictive practice as specified in Clause
7.1 of this RFP;
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C. If a Bidder withdraws its Bid during the period of Bid validity as specified in
this RFP and as extended by the Bidder from time to time;

d. In case the information furnished by the Bidder is found to be false or
untrue;

e. In the case of Selected Bidder, if it fails within the specified time limit to (i)

to sign and return the duplicate copy of LoA, or, (ii) sign the Agreement, or
(iii) furnish the Performance Security.

Performance Security

The Selected Bidder shall provide to the Authority, a Performance Security prior
to signing of the Concession Agreement in the form of an irrevocable &
unconditional Bank Guarantee issued by a Scheduled Bank in India having its’
branch in Baddi, District Solan, issued in favour of the "CEO, BBNDA", as per
the format provided in the Concession Agreement. The Performance Security
shall be for an amount of Rs.1,00,00,000/- (Rupees One Crore Only). The
Performance Security shall be valid for the entire Concession Period.

5.2.2 The Performance Security shall be encashed at the sole discretion of the

5.2.3

6.1.1

6.1.2

6.1.3

Authority towards any liquidated damages that may be payable by the Selected
Bidder to the Authority due to default or breach of its Conditions Precedent,
obligations, and/or against termination eventualities attributed to the Selected
Bidder, under the terms of the Concession Agreement.

In the event the Selected Bidder fails to provide the Performance Security by the
stipulated period, the Authority would be entitled to forfeit the Bid Security of the
Selected Bidder in part or whole, without prejudice to any other right or remedy
that may be available to the Authority. The decision of the Authority in this regard
is final and binding.

EVALUATION OF BIDS
Opening of Bids

The Bid Evaluation Committee constituted by the Authority shall open the Bids at
2.30 pm IST on the Bid Due Date, at the place specified in Clause 2.3.1 and in
the presence of the Bidders who choose to attend.

All envelopes containing Bids shall be signed with date by the members of the
Bid Evaluation Committee in token of verification of the fact that they are sealed.
The envelopes shall be numbered as a/n, where ‘a’ denotes the serial number at
which the Bid envelop has been taken for opening and ‘n’ denotes the total
number of Bids received by specified time.

The Bid Evaluation Committee shall prepare a list of the Bidders or their
representatives attending the opening of Bids and obtain their signatures on the
same. The list shall also contain the representative’s name and telephone
number and corresponding Bidders’ names and addresses. The authority letters
brought by the representatives shall be attached to the list. The list shall be
signed by all the members of Bid Evaluation Committee with date and time of
opening of the Bids.
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First, envelopes marked as “WITHDRAWAL” shall be opened, read out, and
recorded and the envelope containing the corresponding Bid shall not be
opened, but returned to the Bidders. No Bid shall be permitted to be withdrawn
unless the corresponding withdrawal notice contains a valid authorisation to
request the withdrawal and readout and recorded in Bid opening. If the
withdrawal notice is not accompanied by the valid authorisation, the withdrawal
shall not be permitted and the corresponding Bid shall be opened. Next,
envelope(s) marked as “SUBSTITUTION” shall be opened, read out, recorded
and exchanged for the corresponding Bid being substituted and the substituted
Bid shall not be opened, but returned to the Bidder. No Bid shall be substituted
unless the corresponding substitution notice contains a valid authorisation to
request the substitution and is read out and recorded at Bid opening. Envelopes
marked as “MODIFICATION” shall be opened thereafter, read out and recorded
with the corresponding Bid. No Bid shall be modified unless the corresponding
modification notice contains a valid authorisation to request the modification and
is read out and recorded at Bid opening. Only envelopes that are opened, read
out and recorded at Bid opening shall be considered further.

The Bid Evaluation Committee on behalf of the Authority will subsequently
examine and evaluate the Bids in accordance with the provisions set out in
Clause 6.3.

To facilitate evaluation of Bids, on the recommendations of the Committee, the
Authority may, at its sole discretion, seek clarifications in writing from any Bidder
regarding its Bid. Any clarification submitted by a Bidder with regard to its Bid
that is not in response to a request by the Committee shall not be considered.

The evaluation of Bids shall be done in 2 steps by the Bid Evaluation Committee
constituted by the Authority for the purpose of evaluation of the Bids. In step-1,
the Technical Bid of the Bidder shall be checked to determine that whether the
technical aspects, i.e. Technical Capacity as well as the Financial Capacity of the
Bidder, is in accordance with the requirements set forth in the RFP. In step-2 of
the evaluation, the Financial Bid of only those Bidders who have passed Step-1
shall be opened by the Authority.

Tests of Responsiveness

Prior to evaluation of Bids, the Bid Evaluation Committee shall conduct a
preliminary scrutiny of the opened Bids to assess its prima facie responsiveness
to the requirements of the RFP. A Bid shall be considered responsive only if:

a. it is accompanied by the Bidding Document Fee in form of demand draft if
the Bid Document is physically purchased, or receipt in lieu thereof if the
Bid Document is downloaded from the portal, pursuant to Clause 2.2.2;

b. it is received as per the format as specified in Clause 4.2;

C. it is received on the Bid Due Date including any extension thereof
pursuant to Clause 4.4;

d. it is signed, sealed, bound together in hard cover and marked as

stipulated in Clauses 4.2 and 4.3,
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it is valid for the period specified in Clause 4.8 of the RFP;

it is accompanied by the Bid Security as specified in Clause 5.1;

it is accompanied by the Power(s) of Attorney;

it contains all the information (complete in all respects) as requested in
this RFP and/ or Bidding Documents (in formats as specified in this RFP);
it contains duly filled in format of Check List (Appendix-I) for response to
RFP submission requirements;

J- it does not contain any condition or qualification;

K. the Financial Bid is not included as a part of the Technical Bid; and

l. it is not non-responsive in terms hereof.

Sa ™o

The Authority reserves the right to reject any Bid which is hon-responsive and no
request for alteration, modification, substitution or withdrawal shall be entertained
by the Authority in respect of such Bid.

The procuring entity shall regard a Bid as responsive if it conforms to all
requirements set out in the Bidding Documents, or it contains minor deviations
that do not materially alter or depart from the characteristics, terms, conditions
and other requirements set out in the Bidding Documents, or if it contains errors
or oversights that can be corrected without touching on the substance of the Bid.

Evaluation Process

Technical Bid Evaluation

The Authority will carry out a detailed evaluation of such substantially responsive
Bids in order to determine whether the submissions made, either in form of
information supplied in the prescribed formats and/ or documents annexed by the
Bidder in its Technical Bid, are in accordance with the requirements set forth in
the Bidding Document, taking into account the following factors :

(@) overall completeness and compliance of the Technical Bid submissions
with the requirements of the Authority as mentioned in this RFP. The
Bid that does not meet minimum prescribed standards of completeness,
consistency, compliance and detail as required by the present RFP will
be rejected for non-responsiveness; and

(b) fulfilment of the Minimum Eligibility Criteria demonstrating that the
Bidder possesses prior requisite experience, knowhow, operation &
management skill and financial recourses to implement the Project (if
awarded) in accordance with the requirements specified in this RFP
particularly the Concession Agreement.

Only those Bidders whose Technical Bids are evaluated to be compliant in terms
hereof and assessed as being capable of meeting the requirements/ standards
specified in the RFP shall be declared as technically qualified Bidders and only
such qualified Bidders shall then progress to the opening and evaluation of their
Financial Bids. All other Bids which are not found to be technically compliant
shall be declared non-qualifying and hence would not be taken up for opening
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and evaluation of the Financial Bid.

After the technical evaluation, the Authority shall prepare a list of qualified
Bidders in terms of Clause 6.3.2 for opening of their Financial Bids. A date, time
and venue will be notified to the qualified Bidders through the portal. Before
opening of the Financial Bids, the list of qualified Bidders shall be published on
the portal. Any query or clarification from Bidders who fail to qualify at any stage
of the Selection Process shall not be entertained.

The Financial Bid of qualified Bidders shall be opened in the presence of their
representatives, who choose to attend.

The Financial Bid shall be furnished in the format Annexure B-1 and shall consist
of a Concession Fee or Tipping Fee, as the case may be, to be quoted by the
Bidder. The Bidder shall specify (in Indian Rupees) the Tipping Fee or
Concession Fee, as the case may be, required by him or offered by him, as the
case may be, to undertake the Project in accordance with this RFP and the
provisions of the Concession Agreement.

Subject to the provisions of Clause 3.7, the Bidder whose Bid is
adjudged as responsive in terms of Clause 6.2.1 and who quotes the
highest Concession Fee offered to the Authority, and in the event that no
Bidder offers Concession Fee, then the Bidder quoting the lowest Tipping Fee
to be paid by the Authority shall be declared as the selected Bidder (the
“Selected Bidder”). In the event that the Authority rejects or annuls all
the Bids, it may, in its discretion, invite all eligible Bidders to submit fresh
Bids hereunder.

In the event that two or more Bidders quote exactly the same amount of Tipping
Fee or Concession Fee (Tied Bidders), then the Authority reserves the right
either to :

i. Invite fresh Bids from such Tied Bidders; or

ii. Take any such measure as may be deemed fit in its sole
discretion, including annulment of the Bidding Process; or

iii. Identify the Selected Bidder by draw of lots, which shall be
conducted, with prior notice, in the presence of the Tied
Bidders, who choose to attend.

Information relating to the examination, clarification, evaluation, and
recommendation for the Bidder shall not be disclosed to any person who is not
officially concerned with the process or is not a retained professional advisor
advising the Authority in relation to, or matters arising out of, or concerning the
Bidding Process.
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6.3.10 After selection, a Letter of Award (the “LOA”) shall be issued, in duplicate, by

the Authority (on behalf of all the Participating ULBs) to the Selected Bidder and
the Selected Bidder shall, within 15 (fifteen) days of the receipt of the LOA, sign
and return the duplicate copy of the LOA in acknowledgement thereof. In the
event the duplicate copy of the LOA duly signed by the Selected Bidder is not
received by the stipulated date, the Authority may, unless it consents to
extension of time for submission thereof, cancel the LOA and appropriate the
Bid Security of such Bidder as mutually agreed genuine pre-estimated loss and
damage suffered by the Authority on account of failure of the Selected Bidder to
acknowledge the LOA, and the next eligible Bidder may be considered.

6.3.11 After acknowledgement of the LOA as aforesaid by the Selected Bidder, it shall

6.4

6.4.1

6.5

6.5.1

execute the Concession Agreement within the period prescribed in Clause 2.3.1
above. The Selected Bidder shall not be entitled to seek any deviation,
modification or amendment in the Concession Agreement.

Contacts during Bid Evaluation

Bids shall be deemed to be under consideration immediately after they are
opened and until such time the Authority makes official intimation of issuance
LOA/ rejection to the Bidders. While the Bids are under consideration, Bidders
and/ or their representatives or other interested parties are advised to refrain
from contacting by any means, the Authority and/ or their employees/
representatives on matters related to the Bids under consideration.

Tipping Fee

Tipping Fee means a fee for per ton of MSW collected, transported and received
at processing facility and expressed in INR/ ton which shall be paid by the
Participating ULBs collectively, in lieu of the expenses incurred by the Selected
Bidder in rendering the services of collection, transportation, processing and
disposal of the MSW in the Baddi Cluster, subject to and in accordance
with the terms of the Concession Agreement and Applicable Law. GST, if
applicable, shall be payable to the Selected Bidder/ Concessionaire in addition to
the agreed amount of Tipping Fee.

It is hereby clarified, clearly recorded and understood by the Bidder that :-

a. prior to the Commercial Operations Date of the Project Facility under the
Concession Agreement, the Concessionaire shall be entitled to receive
only 45% of the accepted* Tipping Fee amount based on the quantity of
MSW collected and transported to the site, as measured/ recorded at the
Weighbridge, subject always to verification by the PMU/ Designated ULB;

*the term “accepted” here means the quote accepted by the Authority pursuant to conclusion of
the Bid evaluation process in terms of this RFP.

b. Once the commercial operation of the Project Facility is achieved the
Concessionaire shall, subject to due verification of the processing of
accumulated waste by PMU/ Designated ULB, be entitled to receive
balance 55% of the accepted Tipping Fee amount for the MSW already
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collected and transported to site during the Pre-COD Period, as per
clause (a) above.

c. Further, subject to due discharge by the Concessionaire of its obligation to
complete the processing and disposal of MSW collected and transported
to site, with effect from COD and during the remaining term of the
Concession, the Concessionaire shall, be entitled to payment of the
accepted Tipping Fee (with applicable aforesaid escalation) for the
amount of MSW processed at Processing Facility, subject to terms herein
and the Concession Agreement.

d. Post COD i.e. commissioning of Processing Facility, the amount of Tipping
Fee shall escalate at the rate of 5% on the last relevant rate, after every
two years after COD. GST, if applicable, shall be payable to the Selected
Bidder/ Concessionaire in addition to the agreed amount of Tipping Fee.

*Year means Financial Year (FY) from 1 April to 31 March. If COD is achieved between 01 April
and 31 December, increase would be applicable from ensuing FY. However in case COD is
achieved between 01 January and 31 March, increase would be applicable in next to next FY.

FRAUD AND CORRUPT PRACTICES
General

The Bidders and their respective officers, employees, agents and advisers shall
observe the highest standard of ethics during the Bidding Process and
subsequent to the issue of the LOA and during the subsistence of the
Concession Agreement. Notwithstanding anything to the contrary contained
herein, or in the LOA or the Concession Agreement, the Authority shall reject a
Bid, withdraw the LOA, or terminate the Concession Agreement, as the case may
be, without being liable in any manner whatsoever to the Bidder or
Concessionaire, as the case may be, if it determines that the Bidder or
Concessionaire, as the case may be, has, directly or indirectly or through an
agent, engaged in corrupt practice, fraudulent practice, coercive practice,
undesirable practice or restrictive practice in the Bidding Process. In such an
event, the Authority shall forfeit, invoke and appropriate the Bid Security or
Performance Security, as the case may be, without prejudice to any other right or
remedy that may be available to the Authority hereunder or otherwise.

Without prejudice to the rights of the Authority under Clause 7.1.1 and the rights
and remedies which the Authority may have under the LOA or the Concession
Agreement, if a Bidder or the Selected Bidder or the Concessionaire, as the case
may be, is found by the Authority to have directly or indirectly or through an
agent, engaged or indulged in any corrupt practice, fraudulent practice, coercive
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practice, undesirable practice or restrictive practice during the Bidding Process,
or after the issue of the LOA or the execution of the Concession Agreement,
such Bidder or Concessionaire shall not be eligible to participate in any tender or
RFP issued by the Authority during a period of 2 (two) years from the date such
Bidder or the Selected Bidder or the Concessionaire, as the case may be, is
found by the Authority to have directly or indirectly or through an agent, engaged
or indulged in any corrupt practice, fraudulent practice, coercive practice,
undesirable practice or restrictive practices, as the case may be.

For the purposes of this RFP, the following terms shall have the meaning
hereinafter respectively assigned to them:

“corrupt practice” means (i) the offering, giving, receiving, or soliciting,
directly or indirectly, of anything of value to influence the actions of any
person connected with the Bidding Process (for avoidance of doubt,
offering of employment to or employing or engaging in any manner
whatsoever, directly or indirectly, any official of the Authority who is or has
been associated in any manner, directly or indirectly with the Bidding
Process or the LOA or has dealt with matters concerning the Concession
Agreement or arising there from, before or after the execution thereof, at
any time prior to the expiry of one year from the date such official resigns
or retires from or otherwise ceases to be in the service of the Authority,
shall be deemed to constitute influencing the actions of a person
connected with the Bidding Process); or (ii) engaging in any manner
whatsoever, whether during the Bidding Process or after the issue of the
LOA or after the execution of the Concession Agreement, as the case may
be, any person in respect of any matter relating to the Project or the LOA
or the Concession Agreement, who at any time has been or is a legal,
financial or technical adviser of the Authority in relation to any matter
concerning the Project;

b. “fraudulent practice” means a misrepresentation or omission of facts or
suppression of facts or disclosure of incomplete facts, in order to influence
the Bidding Process ;

C. “coercive practice” means impairing or harming, or threatening to impair
or harm, directly or indirectly, any person or property to influence any
person’s participation or action in the Bidding Process;

d. “undesirable practice” means (i) establishing contact with any person
connected with or employed or engaged by the Authority with the objective
of canvassing, lobbying or in any manner influencing or attempting to
influence the Bidding Process; or (ii) having a Conflict of Interest; and

e. “Restrictive Practice” means forming a cartel or arriving at any
understanding or arrangement among Bidders with the objective of
restricting or manipulating a full and fair competition in the Bidding
Process.
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Pre-Bid Conference

A Pre-Bid conference of the interested parties shall be convened at the
designated date, time and place. During the course of Pre-Bid conference, the
Bidders will be free to seek clarifications and make suggestions for consideration
of the Authority. The Authority shall endeavour to provide clarifications and such
further information as it may, in its sole discretion, consider appropriate for
facilitating a fair, transparent and competitive Bidding Process.

Miscellaneous

The Bidding Process shall be governed by, and construed in accordance with,
the laws of India and the Courts at Solan, Himachal Pradesh shall have the
exclusive jurisdiction over all disputes arising under, pursuant to and/ or in
connection with the Bidding Process.

The Authority, in its sole discretion and without incurring any obligation or liability,
reserves the right, at any time, to :

e Suspend and/ or cancel the Bidding Process and/ or amend and/ or
supplement the Bidding Process or modify the dates or other terms and
conditions relating thereto;

e Consult with any Bidder in order to receive clarification or further
information;

e Pre-qualify or not to pre-qualify any Bidder and/ or to consult with any Bidder
in order to receive clarification or further information;

e Retain any information and/ or evidence submitted to the Authority by, on
behalf of, and/ or in relation to any Bidder; and/ or

¢ Independently verify, disqualify, reject and/ or accept any and all submissions
or other information and/ or evidence submitted by or on behalf of any
Bidder.

It shall be deemed that by submitting the Bid, the Bidder agrees that the
Authority, its employees, agents and advisers are irrevocably, unconditionally,
fully and finally indemnified from any and all liability for claims, losses, damages,
costs, expenses or liabilities in any way related to or arising from the exercise of
any rights and/ or performance of any obligations hereunder and the Bidding
Documents, pursuant hereto, and/ or in connection with the Bidding Process, to
the fullest extent permitted by Applicable Law, and waives any and all rights and/
or claims it may have in this respect, whether actual or contingent, whether
present or in future.
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ANNEXURE A-1
Letter comprising the Bid

(On the letterhead of the Bidder/ Lead Member)

(Refer Clause 4.3.2b)

The Chief Executive Officer,

Baddi Barotiwala Nalagarh Development Authority,
EPIP Phase-l,

Jharmajri, Baddi,

District Solan,

Himachal Pradesh.

Re: Request for Proposal for Selection of Agency for Setting up of Integrated

Solid Waste Management Project for Collection, Transportation,
Processing and Disposal in Baddi Cluster in the State of Himachal
Pradesh on Public Private Partnership (PPP) basis

Dear Sir,

1.

With reference to your Bidding Document dated , llwe, having
examined the Bidding Documents and understood their contents, hereby submit
my/our Bid for the Selection of Agency for Setting up of Integrated Solid
Waste Management Project for Collection, Transportation, Processing and
Disposal in Baddi Cluster in the State of Himachal Pradesh on Public
Private Partnership (PPP) basis.

The Bid is unconditional and unqualified.

All information and documents provided in the Bid and in the Annexures is true
and correct.

This statement is made for the express purpose of qualifying as a Bidder for the
aforesaid Project.

I/lWe shall make available to the Authority any additional information it may find
necessary or require to supplement or authenticate the Bid.

I/We acknowledge the right of the Authority to reject our Bid without assigning
any reason or otherwise and hereby waive our right to challenge the same on
any account whatsoever.
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10.

11.

12.

13.

REQUEST FOR PROPOSAL
Integrated Solid Waste Management Project

I/ We certify that in the last three years preceding Bid Due Date, we/ any of the
Joint Venture Members have neither failed to perform on any contract, as
evidenced by imposition of a penalty or a judicial pronouncement or arbitration
award, nor been expelled from any project or contract nor have had any contract
terminated for breach on our part.

I/ We declare that:

I/ We have examined and have no reservations to the Bidding Documents,
including any Addendum issued by the Authority;

I/ We do not have any conflict of interest in accordance with Clause 3.1.5 of
the Bidding Document;

I/We have not directly or indirectly or through an agent engaged or indulged in
any corrupt practice, fraudulent practice, coercive practice, undesirable
practice or restrictive practice, as defined in Section 7 of the Bidding
Document, in respect of any tender or request for Bid issued by or any
agreement entered into with the Authority or any other public sector enterprise
or any government, Central or State; and

I/ We hereby certify that we have taken steps to ensure that in conformity with
the provisions of Clause 7.1 of the RFP, no person acting for us or on our
behalf has engaged or will engage in any corrupt practice, fraudulent practice,
coercive practice, undesirable practice or restrictive practice.

I/ We understand that you may cancel the Bidding Process at any time and that
you are neither bound to accept any Bid that you may receive nor to invite the
Bidders to Bid for the Project, without incurring any liability to the Bidders, in
accordance with Clause 3.7 of the Bidding Document.

I/ We believe that we/ Joint Venture satisfy(ies) the Minimum Eligibility and Net
Worth criteria and meet other requirements as specified in the Bidding Document
and are/ is qualified to submit a Bid in accordance with the Bidding Document.

I/ We declare that we/ any Member of the Joint Venture are/is not a Member of a/
any other Joint Venture submitting a Bid for the Project.

I/ We certify that in regard to matters other than security and integrity of the
country, we have not been convicted by a Court of Law or indicted or adverse
orders passed by a regulatory authority which could cast a doubt on our ability to
undertake the Project or which relates to a grave offence that outrages the moral
sense of the community.

I/ We further certify that in regard to matters relating to security and integrity of
the country, we have not been charge-sheeted by any agency of the Government
or convicted by a Court of Law for any offence committed by us or by any of our
Members.
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14.

15.

16.

17.

18.

19.

20.

21.

REQUEST FOR PROPOSAL
Integrated Solid Waste Management Project
at Baddi (Kenduwal)

I/ We further certify that no investigation by a regulatory authority is pending
either against us or against me/ our CEO or any of our Directors/ Partners/
Managers/ employees.

I/ We undertake that in case due to any change in facts or circumstances during
the Bidding Process, we are attracted by the provisions of disqualification in
terms of the guidelines referred to above, we shall intimate the Authority of the
same immediately.

I/We hereby irrevocably waive any right which we may have at any stage at law
or howsoever otherwise arising to challenge or question any decision taken by
the Authority in connection with the selection of the Bidder, or in connection with
the Bidding Process itself, in respect of the above mentioned Project and the
terms and implementation thereof.

In the event of my/our being declared as the Selected Bidder, I/ we agree to
enter into a Concession Agreement in accordance with the draft that has been
provided to me/ us. We agree not to seek any changes in the aforesaid draft and
agree to abide by the same. We further agree to execute the Project in
accordance with the provisions of the Concession Agreement and the RFP.

I/We have studied all the Bidding Documents carefully and also surveyed the
ULBs and the Project Area falling under their respective jurisdictions under Baddi
Cluster. We understand that except to the extent as expressly set forth in the
Concession Agreement, we shall have no claim, right or title arising out of any
documents or information provided to us by the Authority or in respect of any
matter arising out of or concerning or relating to the Bidding Process including
the award of Concession.

The [Tipping Fee/ Concession Fee]® has been quoted by me/ us after taking into
consideration all the terms and conditions stated in the RFP, the provisions of the
Concession Agreement, our own estimates of costs and after a careful
assessment of the Project and all the conditions that may affect the Bid.

I/We offer a Bid Security of Rs.10,00,000/- (Rupees Ten Lakhs Only), to the
Authority in accordance with the Bidding Document.

I/We agree and understand that the Bid is subject to the provisions of the Bidding
Documents. In no case, I/we shall have any claim or right of whatsoever nature if
the Project is not awarded to me/ us or our Bid is not opened.

% Strike out whichever is not applicable
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22.

23.

24.

REQUEST FOR PROPOSAL
Integrated Solid Waste Management Project

A Power of Attorney in favour of the authorised signatory to sign and submit this
Bid and documents is attached herewith in Annexure A-2.

I/We agree to keep this offer valid for 180 (one hundred and eighty) days from
the Bid Due Date specified in the RFP.

I/We agree and undertake to abide by all the terms and conditions of the Bidding
Document.

In witness thereof, I/we submit this Bid under and in accordance with the terms of the
Bidding Document.

Yours faithfully,

(Signature of the Authorised signatory)

(Name and designation of the of the Authorised
signatory)
Name and seal of Bidder/Lead Member

Date:
Place:
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REQUEST FOR PROPOSAL
Integrated Solid Waste Management Project
at Baddi (Kenduwal)

ANNEXURE A-2

Power of Attorney for Signing of Bid
(To be executed on Stamp Paper of appropriate value)
(Refer Clause 4.3.2c)

Know all men by these presents, We.........coooiiiiiiii i e (name of the
firm and address of the registered office) do hereby irrevocably constitute, nominate,
appoint and authorise Mr./ Ms.(name).......... son/ daughter/ wife of............ and presently
residing at ...... , who is presently employed with us/ the Lead Member of our Joint Venture
and holding the position of .......... , as our true and lawful attorney (here in after referred to
as the “Attorney”) to do in our name and on our behalf, all such acts, deeds and things as
are necessary or required in connection with or incidental to submission of our application
for pre-qualification and submission of our Bid for the “Selection of Agency for Setting up
of Integrated Solid Waste Management Project for Collection, Transportation,
Processing and Disposal in Baddi Cluster in the State of Himachal Pradesh on Public
Private Partnership (PPP) basis” proposed or being developed by the Government of
Himachal Pradesh through the Authority including but not limited to signing and submission
of all applications, bids and other documents and writings, participate in Pre-Bid and other
conferences and providing information/ responses to the Authority, representing us in all
matters before the Authority, signing and execution of all contracts including the
Concession Agreement and undertakings consequent to acceptance of our bid, and
generally dealing with the Authority in all matters in connection with or relating to or arising
out of our bid for the said Project and/ or upon award thereof to us and/or till the entering
into of the Concession Agreement with the Participating ULBs.

AND we hereby agree to ratify and confirm and do hereby ratify and confirm all acts, deeds
and things done or caused to be done by our said Attorney pursuant to and in exercise of the
powers conferred by this Power of Attorney and that all acts, deeds and things done by our
said Attorney in exercise of the powers hereby conferred shall and shall always be deemed to
have been done by us.

IN WITNESS WHEREOF WE,........ , THE ABOVE NAMED PRINCIPAL HAVE EXECUTED
THIS POWER OF ATTORNEY ON THIS ...... DAY OF .......... , 201....
For

(Signature, name, designation and address)
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REQUEST FOR PROPOSAL
Integrated Solid Waste Management Project

Witnesses:

2. (Notarised)

Accepted

(Signature)
(Name, Title and Address of the Attorney)

Notes:

The mode of execution of the Power of Attorney should be in accordance with the
procedure, if any, laid down by the applicable law and the charter documents of the
executant(s) and when it is so required, the same should be under common seal affixed in
accordance with the required procedure.

Wherever required, the Bidder should submit for verification the extract of the charter
documents such as a board or shareholder’s resolution/power of attorney in favour of the
person executing this Power of Attorney for the delegation of power hereunder on behalf of
the Bidder.

For a Power of Attorney executed and issued overseas, the document will also have to be
legalised by the Indian Embassy and notarized in the jurisdiction where the Power of Attorney
is being issued. However, the Power of Attorney provided by Bidders from countries that have
signed the Hague Legislation Convention, 1961 are not required to be legalised by the Indian
Embassy if it carries a conforming Apostle certificate.
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REQUEST FOR PROPOSAL
Integrated Solid Waste Management Project
at Baddi (Kenduwal)

ANNEXURE A-3

Power of Attorney for Lead Member of Joint Venture
(To be executed on Stamp Paper of Rs. 100/-)
(Refer Clause 4.3.2d)

Whereas the Authority has invited Bids from interested parties for the “Selection of Agency
for Setting up of Integrated Solid Waste Management Project for Collection,
Transportation, Processing and Disposal in Baddi Cluster in the State of Himachal
Pradesh on Public Private Partnership (PPP) basis" (the “Project”).

ANG WREIEAS, ..ttt iy e e e ety et e and (collectively
the "Joint Venture") being Members of the Joint Venture are interested in bidding for the
Project in accordance with the terms and conditions of the Request for Proposal (RFP) dated
............... and other connected documents in respect of the Project.

And Whereas, it is necessary for the Members of the Joint Venture to designate one of them
as the Lead Member with all necessary powers and authority to do for and on behalf of the
Joint Venture, all acts, deeds and things as may be necessary in connection with the Joint
Venture’s Bid for the Project and its execution.

NOW, THEREFORE, KNOW ALL MEN BY THESE PRESENTS

W, having our registered/ head office at .................. , M/s,
.................................. having its registered/ head office at .................., and M/s,
.................................. having its registered/ head office at .................., (herein after
collectively referred to as the “Principals”) do hereby irrevocably designate, nominate,
constitute, appoint and authorise M/s. .........ccocoiiiiiiiiinnnn, having our registered office
at oo , being one of the Members of the Joint Venture, as the Lead Member and

true lawful attorney (with power to sub delegate) to conduct all business for and on behalf of
the Joint Venture and any one of us during the Bidding Process and in the event the Joint
Venture is awarded the concession/ contract, during the execution of the Project and in this
regard, to do on our behalf and on behalf of the Joint Venture, all or any of such acts, deeds
or things as are necessary or required or incidental to the pre-qualification of the Joint
Venture and submission of its Bid for the Project, including but not limited to signing and
submission of all applications, bid and other documents and writings, participate in Bidders
and other conferences, respond to queries, submit information/ documents, sign and execute
contracts and undertakings consequent to acceptance of the Bid of the Joint Venture and
generally to represent the Joint Venture in all its dealings with the Authority, and/ or any
other Government Agency or any person, in all matters in connection with or relating or
arising out of the Joint Venture's Bid for the Project and/ or upon award thereof till the
Concession Agreement is entered into with the Authority/ Participating ULBSs.
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REQUEST FOR PROPOSAL
Integrated Solid Waste Management Project

We hereby agree to ratify and confirm and do hereby ratify and confirm all acts, deeds and
things done or caused to be done by our said Attorney pursuant to and in exercise of the
powers conferred by this Power of Attorney and that all acts, deeds and things done by our
said Attorney in exercise of the powers hereby conferred shall and shall always be deemed
to have been done by us/ Joint Venture.

IN WITNESS WHEREOF WE THE PRINCIPALS ABOVE NAMED HAVE EXECUTED

THIS POWER OF ATTORNEY ONTHIS.........ccocein. DAY OF .......... 20 ...,

(Name & Title)
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REQUEST FOR PROPOSAL
Integrated Solid Waste Management Project
at Baddi (Kenduwal)

Witnesses:

(Executants)

(To be executed by all the Members of the Joint Venture)

Notes:

The mode of execution of the Power of Attorney should be in accordance with the procedure,
if any, laid down by the applicable law and the charter documents of the executant(s) and
when it is so required, the same should be under common seal affixed in accordance with the
required procedure.

Also, wherever required, the Bidder should submit for verification the extract of the charter
documents such as a board or shareholders’ resolution/ power of attorney in favour of the
person executing this Power of Attorney for the delegation of power hereunder on behalf of
the Bidder.

For a Power of Attorney executed and issued overseas, the document will also have to be
legalised by the Indian Embassy and notarised in the jurisdiction where the Power of Attorney
is being issued. However, the Power of Attorney provided by Bidders from countries that have
signed the Hague Legislation Convention, 1961 are not required to be legalised by the Indian
Embassy if it carries a conforming Appostille certificate.
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(A)

ANNEXURE A-4

Format for Joint Bidding Agreement

(To be executed on Stamp paper of appropriate value)
(Refer Clause 4.3.2e)

THIS JOINT BIDDING AGREEMENT is entered into on this the ............ day of ............
20...

AMONGST

, a [company/ partnership firm/ proprietorship] incorporated/
registered under the [name of the applicable legislation] and having its registered/
head office at (hereinafter referred to as the “First Part” which
expression shall, unless repugnant to the context include its successors and
permitted assigns)

AND

, a [company/ partnership firm/ proprietorship] incorporated/
registered under the [name of the applicable legislation] and having its registered/
head office at (hereinafter referred to as the “Second
Part” which expression shall, unless repugnant to the context include its successors
and permitted assigns)

AND

, & [company/ partnership firm/ proprietorship]
incorporated/ registered under the [name of the applicable legislation] and having its
registered/ head office at (hereinafter referred to as the “Third
Part” which expression shall, unless repugnant to the context include its successors
and permitted assigns)

The above mentioned parties of the FIRST, SECOND and THIRD PART are
collectively referred to as the “Parties” and each is individually referred to as a
“Party”

WHEREAS,

The Baddi Barotiwala Nalagarh Development Authority represented by the Chief
Executive Officer, and having its office at EPIP Phase-1, Jharmajri, Baddi, District Solan
(HP) (hereinafter referred to as the “Authority” which expression shall, unless
repugnant to the context or meaning thereof, include its administrators, successors and
assigns) has invited offers (the “Bids”) by its Request for Proposal No. ............ dated
............ (the “RFP”) for "Selection of Operator for Setting up of Integrated Solid
Waste Management Project for Collection, Transportation, Processing and
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(B)

©

Disposal in Baddi Cluster in the State of Himachal Pradesh on Public Private
Partnership (PPP) basis" (the “Project”).

The Parties are interested in jointly bidding for the Project as members of a Joint
Venture and in accordance with the terms and conditions of the Bidding Document and
other bid documents in respect of the Project, and

It is a necessary condition under the Bidding Document that the members of the Joint
Venture shall enter into a Joint Bidding Agreement and furnish a copy thereof with the
Bid.

NOW IT IS HEREBY AGREED AS FOLLOWS:

1.

2.1

2.2

Definitions and Interpretations

In this Agreement, the capitalised terms shall, unless the context otherwise requires,
have the meaning ascribed thereto under the RFP.

Joint Venture

The Parties do hereby irrevocably constitute a Joint Venture (the “Joint Venture”) for
the purposes of jointly participating in the Bidding Process for the Project.

The Parties hereby undertake to participate in the Bidding Process only through this
Joint Venture and not individually and/ or through any other Joint Venture constituted for
this Project, either directly or indirectly or through any of their Associates.

Covenants

The Parties hereby undertake that in the event the Joint Venture is declared the
Selected Bidder and awarded the Project, it shall incorporate a special purpose vehicle
(the “SPV") under the Indian Companies Act, 2013 for entering into a Concession
Agreement with the Authority/ Participating ULBs and for performing all its obligations as
the Concessionaire in terms of the Concession Agreement for the Project.

Role of the Parties

The Parties hereby undertake to perform the roles and responsibilities as described
below:

(a) Party of the First Part shall be the Lead Member of the Joint Venture and shall
have the power of attorney from all Parties for conducting all business for and on
behalf of the Joint Venture during the Bidding Process and until the Compliance
Date under the Concession Agreement when all the obligations of the SPV shall
become effective;

(b) Party of the Second Part shall be {the Technical/ Financial Member of the Joint
Venture;}

Page | 50



6.1

6.2

6.3

{(c) Party of the Third Part shall be the {Operation and Maintenance Member/ Other
Member of the Joint Venture.}

Joint and Several Liability

The Parties do hereby undertake to be jointly and severally responsible for all obligations
and liabilities relating to the Project and in accordance with the terms of the RFP and the
Concession Agreement, till the conclusion of the Project in accordance with the
Concession Agreement.

Shareholding in the SPV

The Parties agree that the proportion of shareholding among the Parties in the SPV shall
be as follows:

First Party:
Second Party:
{Third Party:}

The Parties undertake that atleast 26% (twenty six percent) of the subscribed and paid
up equity share capital of the SPV shall, at all times till the 5" (fifth) anniversary of the
Commercial Operations Date of the Project, be held by those members of the
Consortium whose experience and credential were considered for the purpose of
qualification and short-listing of Bidders for the Project in terms of the RFP. The Parties
further undertake to collectively hold atleast 51% (fifty one percent) of the subscribed
and paid up equity share capital of the SPV at all times till the end of the Concession
Period.

The Parties undertake that they shall comply with all equity lock-in requirements set forth
in the Concession Agreement.

Representation of the Parties
Each Party represents to the other Parties as of the date of this Agreement that:

(a) Such Party is duly organised, validly existing and in good standing under the
laws of its incorporation and has all requisite power and authority to enter into
this Agreement;

(b) The execution, delivery and performance by such Party of this Agreement has
been authorised by all necessary and appropriate corporate or governmental
action and a copy of the extract of the charter documents and board resolution/
power of attorney in favour of the person executing this Agreement for the
delegation of power and authority to execute this Agreement on behalf of the
Consortium Member is annexed to this Agreement, and will not, to the best of its
knowledge:
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9.1

9.2

0] require any consent or approval not already obtained;
(i) violate any Applicable Law presently in effect and having applicability to it;

(i) violate the memorandum and articles of association, by-laws or other
applicable organisational documents thereof;

(iv) violate any clearance, permit, concession, grant, license or other
governmental authorisation, approval, judgement, order or decree or any
mortgage agreement, indenture or any other instrument to which such
Party is a party or by which such Party or any of its properties or assets
are bound or that is otherwise applicable to such Party; or

(v) create or impose any liens, mortgages, pledges, claims, security
interests, charges or encumbrances or obligations to create a lien,
charge, pledge, security interest, encumbrances or mortgage in or on the
property of such Party, except for encumbrances that would not,
individually or in the aggregate, have a material adverse effect on the
financial condition or prospects or business of such Party so as to prevent
such Party from fulfilling its obligations under this Agreement;

(© this Agreement is the legal and binding obligation of such Party, enforceable in
accordance with its terms against it; and

(d) there is no litigation pending or, to the best of such Party's knowledge,
threatened to which it or any of its Associates is a party that presently affects or
which would have a material adverse effect on the financial condition or
prospects or business of such Party in the fulfilment of its obligations under this
Agreement.

Termination

This Agreement shall be effective from the date hereof and shall continue in full force
and effect for the entire duration of the Project under and in accordance with the
Concession Agreement, in case the Project is awarded to the Joint Venture. However, in
case the Joint Venture is either not pre-qualified for the Project or does not get selected
for award of the Project, the Agreement will stand terminated in case the Applicant is not
pre-qualified or upon return of the Bid Security by the Authority to the Bidder, as the
case may be.

Miscellaneous
This Joint Bidding Agreement shall be governed by laws of India.

The Parties acknowledge and accept that this Agreement shall not be amended by the
Parties without the prior written consent of the Authority.
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IN WITNESS WHEREOF THE PARTIES ABOVE NAMED HAVE EXECUTED AND
DELIVERED THIS AGREEMENT AS OF THE DATE FIRST ABOVE WRITTEN

SIGNED, SEALED AND DELIVERED
For and on behalf of

LEAD MEMBER by: SECOND PART
(Signature) (Signature)

(Name) (Name)

(Designation) (Designation

(Address) (Address)

For and on behalf of

THIRD PART

(Signature)

(Name)

(Designation)

(Address)

Notes:

1. The mode of the execution of the Joint Bidding Agreement should be in accordance with
the procedure, if any, laid down by the Applicable Law and the charter documents of the
executant(s) and when it is so required, the same should be under common seal affixed
in accordance with the required procedure.

2. Each Joint Bidding Agreement should attach a copy of the extract of the charter
documents and documents such as resolution / power of attorney in favour of the
person executing this Agreement for the delegation of power and authority to execute
this Agreement on behalf of the Joint Venture Member.

3. For a Joint Bidding Agreement executed and issued overseas, the document shall be

legalised by the Indian Embassy and notarized in the jurisdiction where the Power of
Attorney has been executed.
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Annexure A-5

ANTI-COLLUSION CERTIFICATE
(On the letter head of Bidder/ Lead Member)

(Refer Clause 4.3.2(g))

We {including all members of the Consortium} hereby certify and confirm that in the
preparation and submission of this Bid in respect of “Selection of Agency for Setting
up of Integrated Solid Waste Management Project for Collection, Transportation,
Processing and Disposal in Baddi Cluster in the State of Himachal Pradesh on Public
Private Partnership (PPP) basis” (the “Project”), we have not acted in concert or in
collusion with any other Bidder or other person(s) and also not done any act, deed,
or thing which is or could be regarded as anti-competitive.

We further confirm that we have not offered nor will offer any illegal gratification in
cash or kind to any person or agency in connection with the instant Bid.

Datethis ........ccooiiiiiiieinis Dayof .......cooiiiiinnts 201....
Name of the Bidder

Signature of the Authorised Representative
Name of the Authorised Representative

(Name & Title) with stamp

(Executants)
(To be executed by all the Members of the Joint Venture)
Witnesses:

Note: To be executed by the Lead Member, in case of a Joint Venture and signed by
all members of the Joint Venture
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Annexure A-6

BIDDER'S DETAILS
(Refer Clause 4.3.2h)

Name:

(b) Country of incorporation/ registration:

(c)Address of registered office/ head office and its branch office(s), if any, in India or abroad:

(d)

(@)

(b)

(€)

(d)

(e)

(f)

Date of incorporation/ registration and/ or commencement of business:

Brief description of the entity including details of its main lines of business and
proposed role and responsibilities in this Project:

Details of individual(s) who will serve as the point of contact/ communication for the
Authority:

Name:

Designation:

Company:

Address:

Telephone Number:

E-Mail Address:
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(a) Name:

(b) Designation:

(© Address:

(d) Phone Number;

5. In case of a Joint Venture;

Particulars of the Authorised Signatory of the Bidder:

(a) The information above (1-4) should be provided for all the Members of the Joint Venture.

(b) A copy of the Joint Bidding Agreement, as envisaged in Clause 3.2.6 (f) should be
attached to the Bid (as per format provided in Annexure A-4)

(© Information regarding the role of each Member should be provided as per table below:

S.No. |Name of Member Role

Percentage of equity in the Joint
Venture

Pl DM

(d) The following information shall also be provided for each Member of the Joint Venture:

Name of Bidder/Member of Joint Venture

S. No. Criteria Yes No

Has the Bidder constituent of the Joint Venture been barred by

1. the [Central/ State] Government, or any entity controlled by it
from participating in any project (BOT or otherwise)?

5 If the answer to 1 is yes, does the bar subsist as on the date

) of Bid?

Has the Bidder/Joint Venture paid liquidated damages of more

3. than 5% (five per cent) of the contract value in a contract due
to delay or has been penalised due to any other reason in
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relation to execution of a contract, in the last three years? | \ \

Signature

A statement by the Bidder and each of the Members of its Joint Venture (where
applicable) or any of their Associates disclosing material non-performance or contractual
non-compliance in past projects, contractual disputes and litigation/ arbitration in the
recent past is given below (Attach extra sheets, if necessary):

Please attach a copy of Certificate of Incorporation, Memorandum of Association,
Articles of Association, registered Partnership Deed, Capability Profile, Brochure, Copies
of latest Income Tax return, GST Registration No. issued by the competent authorities
with details of PAN/TIN/ECC/CST etc. of each individual Joint Venture Member.

Name

Designation

Stamp/ Company seal

Date
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Annexure A-7

Financial Capacity

(Refer Clause 4.3.2i)

Bidder Type Net Worth

Single entity Bidder
Joint Venture Member 1
Joint Venture Member 2
Joint Venture Member 3

TOTAL

Note:

Audited Balance Sheets, Financial Statements and Annual Reports (where the
Bidder is a Company) and Profit & Loss statements of the Bidder (of each
member, in case of a Joint Venture) for the last 3 (three) years preceding the
Bid Due Date shall be enclosed. The financial statements shall:

reflect the financial situation of the Bidder or Consortium Members;

be audited by a statutory auditor;

be complete, including all notes to the financial statements; and

correspond to accounting periods already completed and audited (no
statements for partial periods shall be requested or accepted).

aoop

In the case of a Joint Venture, a copy of the Jt. Bidding Agreement shall be
submitted (as per format provided in Annexure A-4)

The Bidder shall provide an Auditor’s certificate/Chartered Accountant certificate
specifying the Net Worth of the Bidder and also specifying the methodology
adopted for calculating such net worth

For the purposes of this RFP the term net worth means following:

"Net Worth" for company shall mean the aggregate value of the paid-up share
capital and all reserves created out of profits of the company and securities premium
account after deducting aggregate value of the accumulated losses, deferred
expenditure and miscellaneous expenditure not written off, as per the audited
balance sheet, but does not include reserves created out of revaluation of assets,
write-back of depreciation and amalgamation.

i. Net Worth for Partnership Firm would mean:- [Fixed Assets +Trade
Receivables + Current Assets] — [Firms Loan +Current Liabilities]

Page | 58



ii. Net worth for Trust or Society would mean: - Capital/Corpus +Free

Reserves.
iii. Net Worth for Individual Person shall mean:-Assets(including cash) LESS
All Liabilities.
iv. Net Worth for Sole Proprietorship would mean;- Total Assets- Total
Liabilities
Signature
Name
Designation

Name of Bidder
Stamp/ Company seal
Date

Certificate from the Statutory Auditor/ Chartered Accountant

This is to certify that the information contained above is correct as per the Books of
Accounts of the {name of the Bidder/ member of the Joint Venture} whose Net Worth
as on : March 31, 2017 is Rs. (rupees in words).

(Signature for the Authorised Signatory of the Statutory Auditor/ Chartered
Accountant)

Name of the Authorised Signatory:
Designation:

Name of the firm:

Seal of the Firm :
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ANNEXURE A-8

Technical Capacity

(Refer Clause 4.3.2))

Name of Bidder/ Member of Joint Venture :

Particulars

Particulars of the Project

Title of the Project

Nature of the project

Entity for which the project was
constructed/ developed

Location

Project capacity & Project cost

Date of commencement of project/
contract

Date of completion/ commissioning

which equity was held)

Equity share holding(with period during

Instructions:

1. Bidders are expected to provide information each project being claimed to meet
Eligibility Criteria as per clause 3.2 of the RFP. Bidders should also refer to the

Instructions below.

2. A separate sheet should be filled for each eligible Project.

3. Experience for any activity relating to an eligible Project shall not be claimed by
two or more Members of the Joint Venture. In other words, no double counting
by a Joint Venture in respect of the same experience shall be permitted in any

manner whatsoever.
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4. Certificate from respective clients must be furnished for each eligible Project in
respect of which experience is being claimed to meet Eligibility Criteria as per
Clause 3.2 of the RFP.
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ANNEXURE B-1

Format for Financial Proposal

To

The Chief Executive Officer,

Baddi Barotiwala Nalagarh Development Authority,
EPIP Phase-l,

Jharmajri, Baddi,

District Solan

Himachal Pradesh.

Re: Request for Proposal for Selection of Agency for Setting up of Integrated
Solid Waste Management Project for Collection, Transportation,
Processing and Disposal in Baddi Cluster in the State of Himachal
Pradesh on Public Private Partnership (PPP) basis

Dear Sir,

I/ We hereby submit our Financial Bid and [offer to pay to the Authority, a Concession Fee of
an amount Rs........ (Rupees in words) per annum payable in four equal quarterly
instalments, in advance, commencing from Commercial Operations Date / require a Tipping
Fee of Rs........ (Rupees in words) per ton of MSW, collected, transported, processed and
disposal of inert and processing rejects at the Processing Facility]® for undertaking the
Project pertaining to “Setting up of Integrated Solid Waste Management for Collection,
Transportation, Processing and Disposal in Baddi Cluster in the State of Himachal Pradesh
on Public Private Partnership (PPP) basis” in accordance with the Bidding Documents
including any Addendum thereof.

I/We agree that the rate of [Concession Fee/ Tipping Fee] shall escalate at the rate specified
in the Concession Agreement.

In witness thereof, I/we submit this Financial Bid under and in accordance with the terms of
the Bidding Document no...............

® Strike out whichever is not applicable
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This Form is not to be included with Technical Bid. Information comprising Financial
Bid, if submitted with Technical Bid, shall lead to disqualification of Bid.

Yours faithfully

Authorized Signatory
(Name & seal of the Bidder/ Lead Member)

Date:

Place:
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CHECK LIST

Description Annexure Submitted
(Yes/ No)

TECHNICAL BID

Covering letter clearly stating the validity period of A-1

the Bid

Power of Attorney for signing the Bid A-2

Power of Attorney for Lead Member of Consortium A-3

Joint Bidding Agreement format A-4

Payment of Bidding Document Fee

Bid Security Demand Draft

Anti-Collusion Certificate A-5

Details of the place of incorporation, registered A-6

office etc.

Certificate(s) from its statutory auditors/ chartered A-7

accountant specifying the Net Worth along with

audited Financial Statements/ Balance Sheets

Relevant information about similar projects A-8

undertaken along with supporting documents as

specified

Checklist Appendix-I

FINANCIAL BID

Financial Bid B-1
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A. MC Baddi

SCHEDULE -1

LIST OF EXISTING INFRASTRUCTURE
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B.BBNDA Area

Page | 68



69



Page | 70



C. MC Nalagarh
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D.MC Parvanoo
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CONCESSION AGREEMENT

BETWEEN

Baddi Barotiwala Nalagarh Development Authority
Acting through its Chief Executive Officer
AND
Municipal Council Baddi,

Acting through its Authorized Officer

AND
Municipal Council Nalagarh,

Acting through its Authorized Officer

AND
Municipal Council Parwanoo,
Acting through its Authorized Officer
AND

[Name of CONCESSIONAIRE]
AND
The Director,
Directorate of Urban Development, Himachal Pradesh

(Confirming Party)

For

SETTING UP OF INTEGRATED SOLID WASTE MANAGEMENT PROJECT FOR COLLECTION,
TRANSPORTATION, PROCESSING AND DISPOSAL IN BADDI CLUSTER IN THE STATE OF
HIMACHAL PRADESH ON DBFOT BASIS

VOLUME- Il
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CONCESSION AGREEMENT

THIS CONCESSION AGREEMENT (hereinafter referred to as t he “Agreement’) made
this__ day of 2018 at [e]

BETWEEN

Baddi B arotiwala N alagarh D evelopment Aut hority ( BBNDA) established unde r t he
provisions of The Himachal Pradesh Town & Country Planning Act, 1977 as a Special Area
Planning Aut hority having i ts o ffice at EPIP P hase-l, J harmajri, B addi, District So lan
acting through its Chief Executive Officer hereinafter referred to as “Designated ULB”
or “Participating ULB 1”, which expression shall unless excluded by or repugnant to the
context, be deemed to include its successors and permitted assigns;

AND

Municipal C ouncil, Baddi, e stablished unde r t he pr ovisions o f The H imachal P radesh
Municipal Act, 1994, acting t hrough its Authorized O fficer, hereinafter referred to as
“Participating ULB 2”which e xpression shal | unless e xcluded by or repugnant to the
context, be deemed to include its successors and permitted assigns;

AND

Municipal Council, Nalagarh, established under the provisions of The Himachal Pradesh
Municipal Act, 1994, acting through its Authorized Officer , hereinafter referred to as
“Participating ULB 3”which e xpression shal | unless e xcluded by or repugnant to the
context, be deemed to include its successors and permitted assigns;

AND

Municipal Council, Parwanoo established under the provisions of The Himachal Pradesh
Municipal Act, 1994, acting through its Authorized O fficer, hereinafter referredto as
“Participating ULB 4 which e xpression shal | unless e xcluded by or repugnant to the
context, be deemed to include its successors and permitted assigns;

AND

M/s [ name o f t he C oncessionaire], a Special Purpose Vehicle incorporated’ under
provisionso ft heC ompaniesAc t,2 013,hav ingi tsr egisteredo ffice
at , acting t hrough i ts
hereinafter r eferred to as “ Concessionaire” w hich e xpression

! As per the RFP, the Successful Bidder is required to incorporate an SPV which shall undertake the execution
of the Project.




shall unl ess r epugnant t o t he c ontext i nclude i ts suc cessors and permitted assigns,
represented he rein t hrough _ , t he [ designation], aut horized v ide
Board Resolution dated

AND
M/s [name o f t he Se lected B idder] a [ company/ par tnership, LLP, so le proprietorship/
society, trust registered under the ] and having i ts r egistered/
head office at _ , inits capacity as t he Confirming

Party tot his Ag reement ( hereinafter referredt o as the “ Selected Bidder” w hich
expression shal |, unl ess t he c ontext o therwise r equires, i nclude i ts suc cessors and
permitted assi gns) r epresented he rein t hrough _ , t he Aut horized
Person, aut horized v ide [Board R esolution/ P artner's R esolution/ So ciety R esolution/
Power of Attorney] dated ;

AND

The Department of U rban De velopment, Government of H imachal Pradesh, acting
through Director, Directorate of Urban Development in its capacity as the Confirming
Party to this Agreement, herein referred to as “Department”, which expression shall
unless excluded by or repugnant to the context, be deemed to include its successors,
permitted assigns and administrators;

Collectively referred to as “Parties”, and individually as “Party”.
WHEREAS

A. The Department is desirous of development of cluster based integrated solid waste
management projects in the State. The Department is desirous of implementing
such cluster based integrated solid waste management project by seeking private
sector participation on Public Private Partnership (“PPP”) mode by inviting Bids for
setting up of an integrated solid waste management facility for Baddi Cluster;

B. The Baddi Cluster comprises of Municipal Councils of Baddi, Nalagarh & Parwanoo
and areas falling under Baddi Barotiwala Nalagarh Development Authority (BBNDA)
in Baddi town (collectively referred to as “Participating ULBs”);

C. The P articipating U LBs hav e e nteredi ntoa n Inter-ULB Agreement dated
................... for management of MSW generated within their municipal areas whereby
the Designated ULB has be en nominated as t heir lead member and empowered to
discharge the obligations set out herein on behalf of all the Participating ULBs;

D. The Designated ULB on behalf of itself and the other Participating ULBs desires to
develop integrated solid waste management f acility through private participation
on Design, B uild, F inance, O perate and T ransfer ( DBFOT) basi s forth e
development, operation, maintenance and management of the Project Assets,
Facilities and resources required for the integrated management of Municipal Solid
Waste (“MSW”) within the jurisdiction of all the Participating ULBs;




The Designated ULB on behalf of all Participating ULBs in Baddi Cluster had invited
competitive Request for Proposal (RFP) vide reference bearing no. .......... dated
........... from e ligible B idders f or i mplementing t he P roject and i n r esponse
thereto received Bids from Bidders including the Selected Bidder for implementing
the Project;

The Designated U LB, after e valuating t he a foresaid Bids, ac cepted t he Bid
submitted by t he Selected Bidder andi ssuedL ettero f Award ( LOA) N o.
dated to it for developing the Project. The LoA has
been dul y ac cepted by t he Selected Bidder videits letterno. _ dat ed

)

The Selected Bidder h as si nce pr omoted an d i ncorporated t he C oncessionaire
(“Special Purpose Vehicle” or “SPV”) as al imited liability company under t he
Companies Act, 2013, and has r equested t he Participating ULBs to a ccept the
Concessionaire as t he e ntity w hich shal | unde rtake and pe rform t he o bligations
under the Concession Agreement for implementing the Project; and

The Department (simply in its capacity as the Confirming Party to this Agreement)
and all the Participating ULBs have accordingly agreed to enter into this Concession
Agreement with the Concessionaire for execution of the Project on DBFOT basis,
subject to and on the terms and conditions set forth hereinafter.

NOW THIS AGREEMENT WITNESSETH AS FOLLOWS:




ARTICLE 1

1. DEFINITIONS AND INTERPRETATION
1.1. Definitions

In t his Ag reement, the f ollowing words and e xpressions shal |, unl ess r epugnant to t he
context or meaning thereof, have the meaning hereinafter respectively assigned to them
hereunder:

1.1.1. “Abandonment” means an action on the part of the Concessionaire with
the intent to not discharge its balance obligations related to the Project
under the Agreement for a:

(i) continuous period of more than 15 (fifteen) days during the Concession
Period, or

(i1) cumulative pe riod o fm oret han 4 5 ( forty-five) day s dur ing t he
Concession Period other than as a result of an event of Force Majeure or
a Mat erial B reach o f i ts o bligations by t he Designated U LB or a ny
Participating ULB;

1.1.2. “Access Road” means the motorable approach road required to be built (if
any) for providing access to the Site(s) to the Concessionaire;

1.1.3. “Acceptance of Concession” shall have the meaning assigned theretoin
Clause 2.5;
1.1.4. “Accounting Year” means t he financial year c ommencing on 1°* Aprilin

each year and ending on 31st March in the next year;

1.1.5. “Additional Cost” means the addi tional c apital e xpenditure and/ or the
additional operating costs or both as the case may be, which the
Concessionaire is required to incur, post the Effective Date, on account of
Change in Law;

1.1.6. “Affected Party” means the Party c laiming tob e a ffectedbya F orce
Majeure Event in accordance with Clause 13.1;

1.1.7. “Agreement” or ““Concession Agreement” means this agreement executed
between the Department, the Concessionaire, the Participating ULBs and
the Se lected B idder (as C onfirming P arty) including i ts sc hedules and
Annexures and includes any amendments made thereto in accordance with
the provisions hereof;

1.1.8. “Annexures” means any of the annexes, appendices, supplements or
documents annexed to this Agreement and as amended from time to time;

1.1.9. “Applicable Law” means all | aws, ac ts, o rdinances, r ules, r egulations
notifications and guidelines in force and effect, including interalia the Solid

Waste Management Rules, 2016, and shall also include judgments, decrees,
7




1.1.10.

1.1.11.

1.1.12.

1.1.13.

1.1.14.

1.1.15.

1.1.16.

1.1.17.

injunctions, writs or orders of any court of record and/ or National Green
Tribunal, as may bein force and e ffect as of the date hereof and s hall
include any amendment or re-enactment thereof from time to time, having
jurisdiction o ver any Party, this Ag reement, the P roject, the P roject
Agreements and e ach do cument, i nstrument and ag reement de livered
hereunder or in connection he rewith. For avoidance of doubt, Applicable
Laws shall include the guidelines for direct sale of city compost by compost
manufacturers, as no tified by Ministry o f C hemical and Fe rtilizers,
Government of India and guidelines for produce/ sale of biogas/ methane;

“Applicable Permits” means all the authorizations, licenses, c learances,
permits, no-objections, sanctions and consents as required under Applicable
Laws, ati tsr espective c ost, to be pr ocured by t he C oncessionaire i n
connection with the implementation of the Project;

“Effective Date”” means the date of signing of this Concession Agreement;

“Arbitration Act” means the Arbitration and Conciliation Act, 1996 of India
and shall include any amendment to or any re-enactment thereof as in force
from time to time;

“Bio-Methanation” means an anaerobic decomposition process that entails
enzymatic d ecomposition of t he or ganic ma tter b y mi crobial a ction t o
produce methane rich biogas;

“Capital Grant” meanso net ime c apitalg rantt obe pa idi nt wo
installments t o t he C oncessionaire f or di scharging o bligations unde r this
Agreement and as more specifically set out in Clause 10.4;

“C&T” or “Collection and Transportation” refers to primary and secondary
collection and t ransportation of MSW f rom t he Project A rea to the
Processing Facility/ Sanitary Landfill;

“Construction & Demolition (C&D) Debris™ or “Debris” means solid waste
resulting from construction, re-modelling, repair, renovation or demolition
of Structures or from land clearing activities. The term “Debris” includes,
but is not limited to bricks, concrete rubble and other masonry materials,
soil, rock, wood (including painted, treated and coated wood and wood
products), land clearing debris, wall coverings, plaster, drywall, plumbing
fixtures, roofing, waterproofing material and other roof coverings, asp halt
pavement, g lass, pl astics, pape r, g ypsum bo ards, e lectrical w iring and
components containing no hazardous materials, pipes, steel, aluminium and
other non-hazardous metals used in construction of structures. “Structures”
for t he pur poses o f this de finition m eans b uildings o f a ll t ypes ( both
residential an d no n-residential), utilities, infrastructure f acilities and any
other type of man-made structure;

“Change in Law’ shall have the meaning assigned thereto in Clause15;




.18.

.19.

.20.

21,
.22,

.23.

.24,

.25.

.26.

.27.

.28.

.29.

.30.

“Commencement Date” shall have the meaning as assigned to it in Clause
2.6.5;

“Compliance Date(s)” means the later of the date by which the Conditions
Precedent of the Concessionaire and the Participating ULBs under Clause
2.6.3 are achieved or waived;

“Composting” means ac ontrolledpr ocessi nvolving m icrobial
decomposition of organic matter;

“Concession” shall have the meaning as assigned thereto in Article 2;

““Concessionaire Event of Default” shall have the meaning assigned thereto
in Clausel6.2;

“Conditions Precedent(s)” means Conditions P recedent as specified in
Clause 2.6;

“Compliance Period” shall have t he meaning assigned thereto in Clause
2.6.3;

“Commercial Operations Date” or “COD” means the d ate whenth e
Concessionaire be gins ¢ ommercial o perations o f t he P rocessing Fa cility
pursuant to issuance of Operational Acceptance Certificate by the Project
Management Unit;

“Contractor” or “Sub-Contractor” means any Person with whom the
Concessionaire has e ntered i nto/may e nter i nto any m aterial contractin
relation to the Project;

“CPCB” means the Central Pollution Control Board of the Government of
India;

“Daily Weight Sheet” shall have the meaning assigned thereto in Annexure
4;

“Dead Remains” means t he de ad bo dies, ¢ arcasses, bo nes o r sk eletal
remains of animals, rodents and other living beings (other than plants);

“Debt Due” means the aggregate of the following sums expressed in Indian
Rupees outstanding on the Transfer Date:

(@) the principal amount of the debt provided by the Lenders under the
Financing Ag reements f or f inancing t he T otal P roject Cost ( the
“Principal”) but excluding any part of the principal that had f allen
due for repayment six (6) months prior to the Transfer Date;

(b) all accrued interest, financing fees and charges pay able under the
Financing Agreements on, or in respect of, the debt referred toin
sub-clause (a) above until t he Transfer Date but e xcluding (i) any
interest, fees or charges that had fallen due three (3) months prior

9




.31,

.32.

.33.

.34.

.35.

.36.

.37.

to the Transfer Date, (ii) any penal interest or charges payable under
the Financing Ag reements to the Se nior Lender, and (iii) any pre-
payment ¢ harges i nr elation to a ccelerated repayment of debt
except where such charges have arisen due to ULB Event of Default;
and

(c) any Subordinated Debt disbursed by the Senior Lenders for financing
the Total Project Cost; provided that if all or any part of the Debt
Due is convertible into Equity; it shall to the extent not converted
until the date of termination, be deemed to be Debt Due for the
purposes of this Agreement. For the Purposes of this Agreement, the
term “Subordinated Debt” shall mean the debt provided by the
Senior Lenders or the Concessionaire’s shareholders for meeting the
Total Project C osta nd shall be subordinate tot he f inancial
assistance provided by the Senior Lenders.

“Debt Service” means the sum of all pay ments on account of principal,
interest, financing fees and charges due and payable in an Accounting Year
to the Lenders under the Financing Agreements;

“Dispute” shall have the meaning assigned thereto in Clause 19.1.1
hereof;

“Dispute Resolution Procedure” means t he p rocedure f or r esolution o f
disputes as set forth in Article 19;

“EIA” means the Environment Impact Assessment for the Project;

“Emergency” means conditions or situation that is likely to endanger the
safety o f t he i ndividuals o n o r abo ut the Project or which po ses an
immediate threat of material damage to the Project;

“Encumbrances” means any e ncumbrance suc h as m ortgage, c harge,
pledge, lien, hypothecation, security interest or other obligations and shall
also include physical encumbrances as well as encroachments on the Site;

“Engineered Sanitary Landfill or “Sanitary Landfill”’ means the sanitary
landfill to be developed, constructed and operated by the Concessionaire at
the Sanitary Landfill Site located at Village Kenduwal, Baddi, which is
designed with protective measures against pollution of ground water,
surface water and fugitive air dust, wind-blown litter, bad odour, fire
hazard, ani mal m enace, bird m enace, pe sts or r odents, g reen-house g as
emissions, pe rsistent o rganic po llutants sl ope i nstability & e rosion and
where the Concessionaire conducts a final and safe disposal of Residual
Inert Matter, Residual Solid Waste and inert waste in accordance with the
terms of this Agreement;

10




.38.

.39.

.40.

A1,

42,

43.

44,

.45.

.46.

47.

.48.

.49.

.50.

“Engineered Sanitary Landfill Site”” or “Sanitary Landfill Site” means the
site w here the Sanitary L andfilli st o be de veloped, c onstructed a nd
operated;

“Equity”” means the sum expressed in Indian Rupees representing the paid
up e quity s hare c apital o f t he C oncessionaire f or m eeting t he e quity
component of t he Total Pr oject C ost, and f ort he pur poseso ft his
Agreement shall include convertible instruments which has converted into
equity share capital of the Company, but does not include any grant from a
Government Agency including Designated ULB;

“Event of Default” shall have the meaning assigned thereto in Article 16;

“Escrow Account” means an Ac count which the Concessionaire shall open
and m aintain with a B ank in which all inflows a nd ou tflows of c ash on
account of capital & revenue receipts and e xpenditures shall be credited
and debited, as the case may be, in accordance with the provisions of this
Agreement, and includes the Sub-Accounts of such Escrow Account;

“Escrow Bank” shall have the meaning as set forth in Annexure 9;
“Escrow Agreement” shall have the meaning as set forth in Clause 11.1.2;

“Escrow Default” shall have the meaning as set forth in Clause 6.1.1 of
Annexure 9;

“Excluded Waste” means waste material of the nature that the Project is
not designed or authorised to receive, manage, process and dispose off and
which i ncludes ( i) H azardous W aste, ( ii) B io-Medical W aste ( iii) D ead
Remains, (iv) E-Waste and (v) Construction and Demolition Waste;

“Financing Agreements” or “Financing Documents” means c ollectively
the ag reements e ntered i nto f or pr oviding t he de bt f inancing f or t he
implementation of the Project and shall include the security documents
creating the relevant security (such as mortgages or charges or liens) on the
Project or any part thereof in line with this Agreement, for se curing the
debt provided for funding the Total Project Cost;

“Financial Default means occurrence of breach of the terms and conditions
of the Financing Agreements or continuous default in Debt Service by the
Concessionaire for period of 3 (three) months consecutively;

“Financial Bid” means the final quo tation of the Successful Bidder in
response to the RFP document, which has been accepted by the Designated
ULB, annexed hereto as Annexure 3;

“Financial Year” shall be same as Accounting Year;

“Force Majeure” or “Force Majeure Event” means an act, event,
condition or occurrence as specified in Article 13;
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.51,

.52.

.53.

.54,

.55.

.56.

.57.

.58.

.59.

.60.

.61.

.62,

.63.

“Gol”” means the Government of India;
“GoHP” means the Government of the State of Himachal Pradesh;

“Good Industry Practice” means the ex ercise o f t hat d egree of s kill,
diligence, prudence and f oresight in compliance with the undertakings and
obligations under this Agreement which would reasonably and ordinarily be
expectedo fask illedandane  xperienced pe rsone ngagedi n the
implementation, o peration and m aintenance or supe rvision o r m onitoring
thereof or any of them or facilities similar to the Project Facilities;

“Government Agency” means Gol, GoHP, ParticipatingU LBs or
governmental de partment, ¢ ommission, bo ard, bo dy, bur eau, ag ency,
authority, instrumentality, court or other judicial or administrative bo dy,
central, state, or local, having jurisdiction over the Concessionaire, the Site
or the Project or any portion thereof, or the performance of all or any of
the services or obligations of the Concessionaire under or pursuant to this
Agreement;

“Hand Over of Project” shall have the meaning assigned thereto in Article
18;

“Hazardous Waste” shall have the meaning as defined under the Hazardous
Wastes (Management and Handling) Rules, 1989 and as amended thereto;

"HPPCB" means the Himachal Pradesh State Pollution Control Board;

“Independent Expert” refers to a person/ firm/ entity appointed by the
Designated ULB to monitor the activities of the Concessionaire and shall be
a member of the PMU;

“Land Lease Agreement(s)” means t he Agreement(s) pursuant t o w hich,
the Si te(s) shall be leased t ot he C oncessionaire inits c apacity as t he
lessee, for the purpose of the Project for the duration of the Term in the
format attached as Annexure 10;

“Lenders” or “Senior Lenders” means any p erson, financial i nstitutions,
banks, funds and trustees for bond holders or debenture holders, who have
provided loans f or f inancing t he Total Project Cost ase videncedi n
Financing Documents;

“Letter of Award” or “LOA” means the letter no........... dated ... ... ,
issued by the D esignated ULB to t he Se lected B idder f or developing t he
Project in terms of this Agreement;

“MNRE” means Ministry of New & Renewable Energy, Gol;

“MSW” or “Municipal Solid Waste” means so lid waste g enerated by
households, public utility services, agricultural farms/ lands, poultry & dairy
farms, commercial establishments and industries located within the
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1.1.64.

1.1.65.

1.1.66.

1.1.67.

1.1.68.

1.1.69.

1.1.70.

1.1.71.

1.1.72.

jurisdiction of Participating ULBs, and shall include solid waste, and Organic
Waste;

“Material Adverse Effect” means a material adverse effect of any act or
event on the ability of any Party to perform any of its obligations under and
in accordance with the provisions of this Agreement and such act or event
causes a material financial burden or loss to any or all Party(ies);

“Material Breach” means a breach by any Party of any of its obligations
under t his Ag reement w hich has o ris likely to have a M aterial Adv erse
Effect on the Project and which such Party shall have failed to cure;

“Nominated Company means the company that is selected either by the
Lenders or by the Participating ULBs for subst ituting t he C oncessionaire,
upon occurrence of Concessionaire’s Event of Default or Financial Default,
int erms of t he provisionso ft his Agreement and t he Subst itution
Agreement;

“Operational Acceptance Certificate(s)’shall refer to the Certificate to be
issued by the Independent Ex pert/ PMU as se t outin Annexure 5, upon
successful commissioning and functioning of the Processing Facility;

“O&M Expenses” means the expenses incurredi n the o peration and
maintenance o f t he P roject and i ncludes al | m atters c onnected withor
incidental t o suc h o peration and m aintenance, pr ovision o f se rvices and
facilities in accordance with the provisions of this Agreement. For the
avoidance of doubt, fees and expenses payable to the Escrow Bank shall form
part of the O&M Expenses.

“Organic Waste” means such type of MSW that can be degraded by micro-
organisms, but shall not include Excluded Wastes;

“Participating ULBs” means the under mentioned Urban Local Bodies
(ULBs) :

(a) Baddi B arotiwala N alagrah De velopment A uthority (“Participating
ULB1”)

(b) Municipal Council Baddi (“Participating ULB2”)

(c) Municipal Council Nalagarh (“Participating ULB3”)

(d) Municipal Council Parwanoo (“Participating ULB4”)

“Performance Security” means the guarantee for performance of its
obligations as pe r termso ft his Ag reement, t o be f urnished by t he
Successful Bidder (or the Concessionaire), in accordance with Clause 5.1 in
the format given at Annexure 6;

“Person” means (unless o therwise spe cified or required by the context),
any individual, company, corporation, partnership, joint venture, trust,
unincorporated organization, government or government body or any other
legal entity;
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73.

74.

75.

.76.

J7.

.78.

.79.

.80.

.81,

.82.

.83.

“Post Closure Activities” means the activities to be undertaken by the
Parties after closure of Sanitary Landfill;

“Post Closure Period” means a period of 20 (twenty) years starting from
the date of Closure of the specific cell of the Engineered Sanitary Landfill
during which Post Closure Activities are to be undertaken;

"Post-COD Period" means the period starting on and from the COD and
ending on the Transfer Date;

"Pre-COD Period" means the period commencing from the Effective D ate
and extending upto the COD;

“Preliminary Notice” means t he no tice o f i ntended T ermination by t he
Party entitled to terminate this Agreement to the other Party setting out,
inter alia, the underlying Event of Default;

“Processing & Disposal” or "P&D" refers to Processing & Disposal of MSW
collected from Project Area, as is more clearly explained in Annexure 1;

“Processing Facility” means the facility created by the Concessionaire for
processing o f the MSW, prior toits final di sposal at Engineered Sani tary
Landfill Site, and also includes a waste to compost plant /RDF/ Bio
Methanation plant having capacity of at least 60 TPD;

“Project” shall mean the collection, transportation, processing and disposal
of M SW collected from Wa ste G enerators int he Pr oject A rea and
discharging all t he obligations as set forth in this Ag reement par ticularly
under the Scope of Services contained in Annexure 1;

“Project Agreements” means a ny ma terial ¢ ontracts or a greements
entered into by the Concessionaire after the date of this Agreement relating
to the construction, o peration and m aintenance of the Project, including
without limitation the Land Lease Agreement(s).

“Project Area” means the ar ea pr esently unde r m unicipal bo undaries o f
the Participating ULBs or any extension thereof during the Term;

“Project Assets” means al | phy sical and o ther asse ts r elating t o and

forming part of the Project including (a) rights over the Sites in the form of
lease and/ or license rights (as applicable), Right of Way or otherwise; (b)
tangible assets such as civil works and equipment including but not limited
to f oundations, bui ldings, g rievance r edressal centre, P rocessing Fac ility,
electrical systems, ¢ ommunication s ystems, t ransport v ehicles and
administrative office; (c) Project Facilities situated on the Sites; (d) all
rights o f the C oncessionaire under t he P roject Ag reements; ( e) f inancial
assets, such as receivables, security de posits etc.; (f) insurance proceeds;
and (g) Applicable Permits and authorisations relating to or in respect of the
Project;
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.84.

.85.

.86.
.87.

.88.

.89.

.90.

91.

.92.

.93.

.94,

.95.

"Project Facilities" means all the amenities and f acilities required as basic
and suppo rt i nfrastructure f or i mplementing t he P roject and i ncludes
transportation v ehicles, Project Facility, plant, machinery and e quipment
procured, inherited, installed and operated and all ot her Project related
physical assets;

“Project Monitoring Unit” or “PMU” means the unit set up by the
Participating ULBs as sp ecified in Clause 4.1 to monitor and supe rvise the
activities of the Concessionaire;

“Proprietary Material” shall be as defined in Clause 20.1;

“Refuse Derived Fuel” or “RDF” means the solid fuel in the form of fluff
or pe llets/ briquettes t hati s pr oduced by se paration and dr ying of
combustible fractions of the MSW;

“Residual Inert Matter” means the inert matter left for final disposal in
Engineered Sani tary L andfill af ter processing of the MSW in terms of this
Agreement;

“Residual Solid Waste means and includes the waste and rejects from the
MSW which are not suitable for recycling or further processing;

“Rupees” or “Rs” refers to the lawful currency of the Republic of India;

“SBM Guidelines” means t he g uidelines issued by t he Mi nistry o f U rban
Development, Government of India in December 2014 titled “Guidelines for
Swachh Bharat Mission”;

“Secondary Collection Points” means a reas of | and allocated byt he
Participating U LBs in c onsultation with the C oncessionaire to t emporarily
store the MSW collected by the Concessionaire from Project Area by way of
door-to-door waste collection system, street sweeping waste and drain de-
silting from the Project Area;

“Share Transfer Agreement” means the a greement to b e en tered into
between the shareholders o f t he Concessionaire (in case t he Suc cessful
Bidderi sac onsortium) fort ransfer o f e quity shar eholdingo ft he
Concessionaire to the members of the consortium formed by the Successful
Bidder;

“Site(s)” means the piece(s) of land made available to the Concessionaire
under Land Lease Agreement(s), for implementing the Project i.e. land for
setting up Transfer Stations, Processing Facility and Sanitary Landfill;

“Substitution Agreement” means an agreement executed between the
Concessionaire, Participating ULBs and the Lenders in the form set out in
Annexure 8, pursuant to which, in case of Default by the Concessionaire
including any Fi nancial D efault, L enders (throughi tsno minee i.e.
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1.1.100.

1.1.101.

1.1.102.

1.1.103.

1.1.104.

1.1.105.
1.1.106.

1.1.107.

Nominated C ompany) shallb ea llowedt ot akec hargeo ft he
Concessionaire’s roles and responsibilities under this Agreement;

“Selected Bidder” means M/s [ name o f the Selected B idder] selected
pursuant to a competitive bidding process for implementing the Project;

“Supplementary Fuel” means any fuel that can be used as a supplement to
the MSW to enrich RDF/ fuel during commissioning / start of activities, as
per MNRE guidelines.

“SWM Rules” means the Solid W aste Manag ement Rules, 2016 framed by
the Government of India under the Environment (Protection) Act, 1986 (Act
29 of 1986) and includes any statutory amendments/ modifications thereto
or re-enactments thereof, from time to time;

“Tax” means and includes all taxes, fees, cess, levies that may be payable
by the Parties under Applicable Law(s);

“Term” means the time period of twenty five (25) years commencing from
the Effective Date and includes any permitted time extensions as expressly
provided under the terms of this Agreement;

“Termination” means early termination of this Agreement pursuant to
Termination Notice or otherwise in accordance with the provisions of this
Agreement but shall not, unless the context otherwise requires, include
expiry of this Agreement due to efflux of time in the normal course;

“Termination Date” means the date specified in the Termination Notice as
the date on which Termination occurs / comes into effect;

“Termination Notice” means the no tice o f Terminationbyany of the
Parties to the other Party, in accordance with the applicable provisions of
this Agreement;

“Termination Payments” means the payments payable pursuant to Clause
16 of this Agreement;

{“Tipping Fee” shall be the fee payable as defined in Clause 10.1}%;
“Third Party”” means any Person other than the Parties to this Agreement;
“Total Project Cost”” means the lowest of the following :

i. Project Cost as set forth in the Financing Documents as executed with
Lenders; or

% Delete all references to the “Tipping Fee” in the event the Selected Bidder has quoted the
“Concession Fee.
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1.1.108.

1.1.109.

1.1.110.

1.1.112.

1.1.113.

1.1.114.

1.1.115.

ii. Actual capital cost of the Project, upon completion of construction of
the Project as certified by the Statutory Auditors.

It shall exclude the Grant amount disbursed to the Concessionaire.

“Transfer Date” meanst he dat e o nw hich t his Ag reement and t he
Concession hereunder expires pursuant to the provisions of this Agreement
or is terminated early by a Termination Notice;

“Transfer Station” means t he po int(s) where MSW collected by t he
Concessionaire from the Project Area would be stored to achieve economies
of s cale b efore further t ransportationt o the Processing Facility or
Engineered Sanitary Landfill Site, as applicable;

“Tests” means the tests to be carried out by the Concessionaire at its cost,
in the presence of PMU/ Independent Expert, as may be required for getting
Statutory clearances/ Approval or directed by the PMU/ Independent Expert
in respect of the Processing Facility and Sanitary Landfill to ensure that the
same c onformst ot her equirements as pe r Good Industry Practice,
Applicable Law and Applicable Permits;

“ULB Event of Default ” shall have the meaning assigned thereto in Clause
16.3;

“User Charges” means the fees chargeable from Waste Generators for door
to door collection of MSW as per the rates notified from time to time by the
Participating ULBs under Applicable Law, to be collected and appropriated
by the Concessionaire in accordance with the terms of this Agreement;

“Vacant Possession” means delivery of possession of the Site(s) free from
all Encumbrances to the Concessionaire and the grant of all rights and all
other rights appurtenant thereto within the scope of this Agreement;

“Waste Generators” means all r esidential, commercial and i ndustrial
establishments generating MSW and located within the Project Area;

“Weighbridge” meanst he e lectronic w eighbridge installedby t he
Concessionaire at t he entrance o f t he L andfill/ P rocessing Fac ility si te,
calibrated and maintained as per applicable BIS/IS standards and capable of
performing t he o perations tom eet t he C oncessionaire o bligations as
specified in Article 5.

1.2. Interpretation

1.2.1

a.

In this Agreement, unless the context otherwise requires:

the words, phr ases and e xpressions de fined h ereinabove in Clause 1.1 0r
defined e [sewhere by description i n t his Ag reement, together w ith t heir
respective g rammatical v ariations and c ognate e xpressions shall carry the
respective m eanings assigned tothemin thesaid Clause 1.1 orinthis
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Agreement and shall be interpreted accordingly. Expressions which have not
been defined in this Agreement shall carry the respective meanings assigned
to them in their ordinary applicability read in context with the manner of
their usage in this Agreement or in their respective technical sense, as the
case may be;

referencest o any | egislation o rany pr ovisiont hereof shal li nclude
amendment or r e-enactment o r ¢ onsolidation o f suc h | egislation o r any
provision t hereof so f aras suc ham endmento rr e-enactmento r
consolidation applies or is capable of applying to any transaction entered
into hereunder;

references to laws of India or Indian law or regulation having the force of
law shall include the laws, acts, ordinances, rules, regulations, bye laws or
notifications which have the force of law in the territory of India and as
from time to time may be amended, modified, supplemented, extended
or re-enacted;

all words in singular shall be deemed to connote their respective plurals and
vice-versa, unless the context suggests otherwise;

the words “include” and “including” are to be construed without limitation;

the headings of the Articles in this Agreement are merely for purposes of
convenience and shal [ hav e no be aring ont he i nterpretation o f t his
Agreement;

the Annexures and Recitals to this Agreement form an integral part of this
Agreement and will be in force and effect as though they were expressly set
out in the body of the Agreement;

any reference to any period commencing “from” a specified day or date and
“till” or “until” a s pecified day or date shall include both such days and
dates;

references to R ecitals, Ar ticles, C lauses o r Anne xures i n t his Ag reement
shall, e xcept w here t he c ontext o therwise r equires, m ean r eferences t o
Recitals, Ar ticles, C lauses and Annexures of t o this Ag reement, and

references to a P aragraph shal |, subj ect t o any ¢ ontrary i ndication, be
construed as ar eferencet oaP aragrapho f this Agreementorof the
Annexure in which such reference appears;

the damages payable by either Party to the other of them, as set forth in
this Ag reement, w hether o n pe r di em basi s or o therwise, ar e m utually
agreed g enuine pr e-estimated | oss and dam age likely t o be suf fered and
incurred by the Party entitled to receive the same and ar e not by way of
penalty (the "Damages”); and
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1.3.

1.4.

1.2.2

1.2.3

1.2.4

time shall be of the essence in the performance of the Parties’ respective
obligations. If any time period specified herein is extended, such extended
time shall also be of the essence.

Unless expressly provided otherwise in this Agreement, any Documentation
required t obe pr ovidedo rf urnishedb yt he C oncessionairet o the
Designated U LB and/ or t he P articipating U LBs and/ or t he PMU shall be
provided free of cost and in 3(three) copies, and if the Designated ULB and/
or the P articipating U LBs and/ or the PMU is required to return any such
Documentation with their comments and/or approval, they shall be entitled
to retain 2(two) copies thereof.

The rule o f construction, i f any, t hat a ¢ ontract sho uld be i nterpreted
against t he par ties r esponsible for t he dr afting and pr eparation t hereof,
shall not apply.

Any w ord o r e xpression use d i n this Ag reement shal |, unl ess o therwise
defined or construed in this Agreement, bear its ordinary English meaning
and, for these purposes, the General Clauses Act 1897 shall not apply.

Measurements and arithmetic conventions

All measurements and calculations shall bein the m etric system and
calculations done to 2 (two) decimal places, with the third digit of 5 (five) or
above being rounded up and below 5 (five) being rounded down.

1.4.1

(b)

Priority of Agreements, Articles and Annexures

This Agreement, and all other agreements and documents forming part of or
referred to in this Agreement are to be taken as mutually explanatory and
unless otherwise expressly p rovided else wherein this Ag reement, the
priority of this Agreement and other documents and agreements forming
part hereof or referred to herein shall, in the event of any conflict between
them, being the following order:

this Agreement; and

all other agreements and documents forming part hereof or referred
to h erein; i.e. the Agreement at (a) above shall prevail over the
agreements and documents at (b) above.

Subject to the provisions of Clause 1.4.1, in case of ambiguities or
discrepancies within this Agreement, the following shall apply:

Between 2(two) or more Articles of this Agreement, the provisions of
a specific Article relevant to the issue under consideration shall
prevail over those in other Articles;

Between the Articles of this Agreement and the Annexures, the
Articles shall prevail;
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Between any 2(two) Annexures, the Annexure relevant to the issue
shall prevail;

Between the written description on the Drawings and the
Specifications and Standards, the latter shall prevail; and

Between any value written in humerals and that in words, the latter
shall prevail.
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ARTICLE 2

2.1.

2.2.

THE CONCESSION AND CONDITIONS PRECEDENT

Grant of Concession

Subject t o and i n ac cordance w ith t he t erms and ¢ onditions se t f orth i n t his
Agreement, Participating ULBs and the Department hereby grant and authorise the
Concessionaire to design, build, finance, operate, maintain and transfer (DBFOT)
the Project and to exercise and/ or enjoy such rights, powers, benefits, privileges,
authorisations and entitlements as set forth in this Agreement (“the Concession”).

Rights Associated with the Grant of Concession

2.2.1

Without pr ejudice t o the generality o f f oregoing, t he C oncession he reby
granted to the Concessionaire shall entitle the Concessionaire to enjoy, the
following rights, privileges and benefits in accordance with the provisions of
this Agreement and Applicable Laws:

to de sign, e ngineer, f inance, pr ocure, c onstruct, i nstall, c ommission,
operate and maintain the Project during the Concession Period;

to collect and process entire MSW from the Project Area and dispose-off the
Residual | nert Mat ter and R ejected W aste/ pr ocessing r ejects in Sani tary
Landfill and/ air pollution control residue in secured landfill;

to collect and appropriate User Charges;

to store, use, appropriate, market and sell or dispose-off all the
constituents/ pr oducts / by -products f rom t he MSW , i ncluding but no t
limited t or ecyclables, e lectricity, m ethane ( biogas), R DF, C ompost,
Residual | nert W aste and to f urther r etain and appr opriate any r evenues
generated from the sale of such products/ by-products;

to share the fiscal incentives and benefits in the ration of 50:50 accruing in
respect o fo ro na ccount o ft heP rojecti ncluding C ertified Em ission
Reductions (CERs) or Verified Emission Reductions (VERs) under Kyoto
Protocol / Climate Change initiative;

to o btain utilities r equired f or e nabling t he c onstruction o f t he P roject,
without any additional cost or charges, other than the applicable charges
for the utilities;

to e xclusively ho ld, po ssess, c ontrol t he Si te(s), i n ac cordance w ith t he
terms of the Concession Agreement and L and Lease Agreement(s), for the
purposes of the due implementation of this Project;
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)

to appropriate, possess, control and to utilize, renovate, modify, replace or
demolish, at its sole discretion, free of any cost or charges or any liability
for payment of compensation in respect thereof, all the buildings and
structures and i nfrastructure that may be existing on Secondary Collection
Points and Sites with reference to MSW management in Project Area;

to de velop t he P roject usi ng suc h t echnology t o e stablisha wasteto
compost plant having capacity of at least 60 TPD; such technology should be
suitable and ¢ ommercially v iable f or t he purposes o f i mplementing th e
Project, in accordance with terms of this Agreement, SWM Rules and Good
Industry Practices;

subject to the terms of this Agreement and other relevant provisions under
Applicable Laws, the Concessionaire shall have the right to enter into sub-
contracts, ag reements, sub -license w ith suc h P ersons, asi t m ay d eem
necessary and appr opriate, f or pe rforming i ts o bligations unde r this
Agreement;

to modify, adapt, upgrade or change the technology, from time to time,
based o n ac tual o perations o f t he P rocessing Fac ility, G ood | ndustry
Practices and the requirements of the Project in accordance with
Applicable Law;

to obtain financing for the Project in the form of equity or debt, from
domestic and f oreign sources, through public issues, private placements or
direct borrowings or investment f rom the c apital markets, banks, lending
institutions, mutual f unds, i nsurance c ompanies, pe nsion f unds, provident
funds and any other source as it may deem necessary for implementing the
Project;

Provided that the Designated ULB shall be informed by the Concessionaire
as to the creation of any security interest in favour of the Lenders within a
period of 14 (fourteen) days from the date such security interest comes into
existence and pr ovide to the Designated ULB within such time, notarized
true copies of any and all documents/ agreements relating thereto.

Provided f urther, no thing ¢ ontained he reinshal | ( i)abso lvet he
Concessionaire f rom i ts r esponsibilities t o pe rform/discharge any o fi ts
obligations under and in accordance with the provisions of this Agreement;
(ii) authorise or be deemed to authorise the Lenders to implement and
execute Project themselves; and ( iii) under any circumstances amount to
any guarantee from or recourse to the Designated ULB;

to store, use, appropriate, market and sell or dispose-off all the
constituents / pr oducts / by -products f rom t he M SW, i ncluding but not
limited t or ecyclables, e lectricity, m ethane ( biogas), R DF, C ompost,
Residual | nert W aste and to f urther r etain and appr opriate any r evenues
generated from the sale of such products/ by-products;
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2.3.

2.4.

2.5.

2.6.

(n) to share the fiscal incentives and benefits in the ration of 50:50 accruing in
respect o fo ro na ccounto ft heP rojecti ncluding C ertified Em ission
Reductions (CERs) or Verified Emission Reductions (VERs) under Kyoto
Protocol / Climate Change initiative; and

(0) to e xclusively ho ld, po ssess, c ontrol t he Si te(s), i n ac cordance with t he
terms of the Concession Agreement and L and Lease Agreement(s), for the
purposes of the due implementation of this Project.

Concession Period

The Concession Period shall be for a period of 25 (twenty five) years from t he
Effective Date ("the Concession Period") during which the Concessionaire is
authorised to implement the Project on DBFOT basis including management of all
facilities and r esources r equired f or i ntegrated m anagement o f Muni cipal So lid
Waste in accordance with the provisions hereof:

Provided that in the event of Termination, the Concession Period shall mean and
be limited to the period commencing from the Effective Date and ending with the
Termination Da te. For av oidance o f do ubt, i ti s he reby c larifiedt hat t he
Concession P eriod shal | al so i nclude t he time pe riod r equired by Parties f or
fulfilment of the Condition P recedent obligations, and i n case of any e xtensions
therefore or by other reason as envisaged in terms hereof, Concession Period shall
be proportionately extended.

Renewal of Concession

The P articipating U LBs shall hav e t he option to agree torenew or extend the
Concession af ter the expiry of the Term on same terms and c onditions. Provided
that any such extension shall also lead to an extension of Land Lease Agreement(s)
for an e qual period so as to make the Land Lease Agreement c o-terminus with
extended Concession Period.

Acceptance of Concession

In ¢ onsideration o ft he r ights, pr ivileges a nd be nefits ¢ onferred upo nt he
Concessionaire, as e xpressed he rein, t he C oncessionaire he reby ac cepts t he
Concession and agrees and undertakes to perform / discharge all of its obligations
hereunder, in accordance with the provisions hereof and Applicable Law.

CONDITIONS PRECEDENT

Save and except as m ay otherwise be e xpressly provided in this Agreement, the
respective r ights and o bligations o f t he P arties unde r t his Ag reement shal | be
subject t o the satisfaction in full o f t he c onditions pr ecedent ( “Conditions
Precedent”) as set out in this Clause 2.6.1 and 2.6.2.
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2.6.1. Conditions Precedent for Participating ULBs

The obligations of the Concessionaire hereunder are subject to the satisfaction in
fullo ft he f ollowing Conditions P recedent by the Participating U LBs. The
Participating ULBs shall have:

(@)

(b)

(€)
(d)
(e)

(f)

(g)

(h)

(i)

()

(k)

finalised and allocated Secondary Collection Points in the Project Area in
consultation with the Concessionaire;

allocated / demarcated site for dumping of MSW till the time processing and
disposal facilities are established as a part of the Project on an ‘as is where
is basis’;

appointed the PMU/ Independent Expert in terms of Article 4;

executed and procured execution of Substitution Agreement;

facilitated and ensured that Land Lease Agreement(s) are executed for all
Site(s) and vacant and unencumbered possession of all the Site(s) is handed
over to the Concessionaire. It is clarified that the respective Participating
ULBs shall be responsible for execution of Land Lease Agreements for Site(s)
under their jurisdiction;

facilitated the Concessionaire in terms of support and participation by its
representatives or sending follow-up letters to the Departments concerned/
Competent Authority for obtaining of all Applicable Permits, if requested by
the Concessionaire;

provided the C oncessionaire w ith aut hority | etter f or c ollection o f User
Charges effective from such date as i ndicated in the relevant notification
issued in this respect;

issue of t he o rder/ notification for t he ar ea f alling i n t heir r espective
jurisdictions, regarding payment of User Charges by the Waste Generators
to the Concessionaire at the rates notified by the Participating ULBs;

provided AccessR oadst ot he Si te(s) as pe r G ood | ndustry P ractices
including for the Site(s) for Transfer Stations;

within 90 (ninety) days of Effective Date, ensure termination of the existing
contracts with other contractors for collection and transportation of MSW
within their respective jurisdictions as pe r the operational plan submitted
by Concessionaire;

executed of Inter-ULB Agreement between the Participating ULBs; and

provided the Concessionaire with an i nventory of t he v ehicles and o ther
movable infrastructure deployed in Project Area which shall be purchased
by the Concessionaire from the Designated ULB on a price mutually agreed
to between the Concessionaire and the Designated ULB with the help of an
individual valuer.
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2.6.2. Conditions Precedent for Concessionaire

The obligations of the Participating ULBs hereunder are subject to the satisfaction
in full of the following Conditions Precedent of the Concessionaire. The
Concessionaire shall have:

(a)
(b)

(c)

(d)

(e)

(f)

(h)

()

provided a certified true copy of its constituent documents;

achieved f inancial c losure i .e. pr ocured and r aised al | t he f unds ( debt,
equity, etc.) necessary to finance the Project as e videnced by the funding
documents be coming e ffective and t he C oncessionaire hav ing i mmediate
access to the funds there under;

finalised and taken over Secondary Collection Points in the Project Area in
consultation with the Participating ULBs;

provided t he D esignated ULB notarised true c opies of its board resolution
authorising the execution, delivery and pe rformance of this Agreement by
the Concessionaire;

executed and pr ocured execution of Escrow Agreement in terms of Article
11;

executed and procured execution of Substitution Agreement;

executed t he L and L ease Ag reement(s) andt aken o ver v acant and
unencumbered possession of all the Site(s) from the Participating ULBs;

shall prepare the Detailed Project Report outlining the precise technology
and m ethodology t hat i t shal | be ado pting to implement t he P roject f or
submission to the Authority and to any other Government Agency, if
required;

procured at its own cost, water connection, power connection and o ther
service connections to the Site; and

submission o f o perational pl an f or c ollection and t ransportation o f MSW
within 45 (forty five) days from the Effective Date.

Provided t hat upo n r equest i n w riting by t he C oncessionaire, t he Participating
ULBs/ Designated ULB may in its sole discretion, waive fully or partially any or all
the Conditions Precedent set forth in this Clause 2.6.
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2.6.3. Satisfaction of Conditions Precedent

(@)

Each Party shall make all reasonable endeavours at its respective cost and
expense t o pr ocure t he sat isfaction in f ull o f t he C onditions P recedent
relating to it within a period of 180 (one hundred and eighty) days from the
Effective Date (the “Compliance Period’’) unless specified otherwise.

The later of the date within such time when the Participating ULBs or the
Concessionaire fulfils its Conditions Precedent (unless the Participating ULBs
waives the same for the Concessionaire) shall be the date from which the
relevant and r espective o bligationso ft he P arties he reunders hall
commence (“Compliance Date”’).

2.6.4. Non-Compliance with Conditions Precedent

(@)

In t he e vent t he C onditions P recedent f or C oncessionaire have not been
fulfilled within 180 (one hundred and eighty) days of the Effective Date and
the de lay has no t occurred as ar esult of failure to fulfil the C onditions
Precedent by the Participating U LBs under C lause 2 .6.1 or due to Force
Majeure, t he C oncessionaire shal | pay to t he Aut hority, D amages i n an
amount c alculated at therate of 0.2% (zero point two per cent) of the
Performance Se curity for e ach day 's de lay un til t he f ulfillment o f s uch
Conditions Precedent, subject to a maximum of 20% (twenty per cent) of
the Performance Security.

In the event when the maximum damages as above has become payable and
the Concessionaire still fails to fulfill its Conditions Precedent, the Authority
may, in its sole discretion, wholly or partially waive such unfulfilled
Conditions Precedent. Further provided that in the event when the
maximum dam ages as above has be come pay able and t he C oncessionaire
still fails t o f ulfill i ts Conditions P recedent, and t he Aut hority h as no t
waived t hem f ully or partially, this Ag reement shal | c ease to hav e any
effect as of that date and shall be deemed to have been terminated by the
mutual agreement of the Parties and no Party shall subsequently have any
rights or obligations under this Agreement and t he Participating ULBs shall
not be liable in any manner w hatsoever to t he Concessionaire or P ersons
claiming through or under it. In such a case, the Authority shall forfeit and
encash the Performance Security of the Concessionaire.

In the event the Conditions Precedent for any of the Participating ULBs have
not been satisfied within the stipulated time, then the Concessionaire shall
have t he o ption t o e ither: ( i) m utually e xtend t he t ime pe riod f or
satisfaction o f t he C onditions P recedent f or P articipating U LBs beyond a
period of 180 (one hundred and eighty) days from the Effective Date, the
Concession Period shall be proportionately extended for the same period or
(ii) terminate this Agreement. In the event of termination, the Participating
ULBs shal | pay t ot he C oncessionaire, r easonable de velopment c osts as
mutually decided between the Parties.
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(d) In the event this Agreement fails to come into effect on account of the non-
fulfilment of the Participating ULBs’ Conditions Precedent, the Designated
ULB/ Participating ULBs shall in addition to payment of development cost in
terms of sub-clause (c) above, shall return the Performance Security to the
Concessionaire; pr ovidedt herear e noo utstandingc laimso ft he
Participating ULBs on the Concessionaire.

(e) The P arties he reby c onfirm and ag ree t hat al | D amages m entioned u nder
this Ar ticle are g enuine pre-estimates of the loss or damage likely tobe
suffered by the non-defaulting Party due to such default.

(f) In the event that the Site(s) has been handed over to the Concessionaire
prior t o t he f ulfilmenti nf ull o f t he C onditions P recedent, upo n the
termination of this Agreement the Project Site shall immediately revert to
the Authority, free and clear from any Encumbrances, irrespective of any
outstanding claims be tween the Parties or any other claims, disputes etc.
whatsoever between the Parties.

2.6.5. Collection and Transportation of MSW by the Concessionaire prior to COD

Notwithstanding the completion of Conditions Precedent, the Concessionaire
shall commence its obligation related to collection and transportation of the
MSW within the Project Area within 90 (ninety) days of the Effective Date (the
"Commencement Date"). The Participating ULBs shall grant right of way and
right of use to the C oncessionaire inr espect o f t he Se condary Collection
Points within the aforesaid period. The collected MSW shall be disposed off by
the Concessionaire at the designated dump/ Sanitary Landfill site, as per the
Applicable L aw. {The Concessionaire shall be paid a Tipping Fee for MSW
collected, transported to the Processing Facility and disposed at Landfill Site
in accordance with the provisions of Article 10 of this Agreement.}?

Within the aforesaid period of 90 (ninety) days, the Concessionaire shall also
install an electronic Weighbridge at the Processing Facility/ Sanitary Landfill
Site as per the specifications specified in this regard in t his Agreement. The
Weighbridge installed by the Concessionaire shall be calibrated on a ye arly
basis and maintained as per applicable BIS/IS standard. The calibration report
will be submitted to Designated ULB/ PMU. The Weighbridge shall be operated
and m aintained b y t he C oncessionaire bu t t he sa me sh all be su bjectt o
inspection by the authorized r epresentatives o f the D esignated ULB a nd
Project Management Unit. The Concessionaire shall also install CCTV cameras

® To be deleted if the Selected Bidder has quoted Concession Fee
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above the Weighbridge and provide access/ connectivity to the footage from
cameras on real time basis to the Designated ULB.

(c) {Tipping Fee payment to the Concessionaire will be made as per the
measurement done on the Weighbridge located at the entry of the Processing
Facility/ Landfill Site.}*

(d) Each consignment of MSW to the Landfill Site/ Processing Facility Site shall be
screened and weighed at the Weighbridge. The Concessionaire shall also keep
arecord of weight and volume of each e mpty delivery truck,inorderto
determine the net weight of the consignment. The Designated ULB shall have
an option to depute a responsible person from the Desighated ULB to monitor
the operations of the Weighbridge who shall provide details of the same to
the PMU and Designated ULB on a weekly basis.

(e) The Weighbridge s hall be m onitored a nd inspected r egularly b y P roject
Management Unit and/ o r D esignated U LB t o e nsure due c alibration a nd
accuracy and any errors shall be rectified immediately.

* To be deleted if the Selected Bidder has guoted Concession Fee
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ARTICLE 3

3.
3.1.

3.2.

SITE(S)
Handover of sites

3.1.1.

3.1.2

3.1.3.

3.1.4.

Designated U LB shal | c o-ordiante w ith t he P articipating U LBs and e nsure
that they shall within 30 (thirty) days from the Effective Date, handover the
Sites under their respective jurisdiction for setting up of Transfer Stations,
Processing Fac ility, L andfill Site, to t he C oncessionaire o n as-is-where-is
basis, free from Encumbrance, for the purpose of implementing the Project.

Upon the Sites being handed over pursuant to the preceding Clause 3.1.1,
the C oncessionaire shal |, subj ect to the provisions of Article 3, have the
right to enter upon, occupy and use the same or to make it such as may be
necessary or appropriate to implement the Project in accordance with the
provisions of this Agreement.

Annual adv ance lease rental of Re.1(one r upee) per square metre per
annum to be paid by the Concessionaire to the Participating ULBs for each
block of three years during the Concession Period, as consideration for the
Land Lease Agreement for the Site(s) handed over on leasehold basis to the
Concessionaire in its c apacity as t he lessee f or se tting up t he P rocessing
Facility.

The term of the such Land Lease Agreements shall be co-terminus with this
Concession Agreement and upon expiry of this Agreement due to efflux of
time or due to early termination on account of default, the term of the
Land L ease Ag reementshal lal soe xpire simultaneouslyan dt he
Concessionaire shall hand o ver possession of the Site(s) in accordance with
the terms of this Agreement and Land Lease Agreements.

Rights, Title and Use of the Sites

3.2.1. The Concessionaire shall have the right of way and right to use of the Sites

3.2.2.

3.2.3.

3.2.4

in accordance with the provisions of this Agreement and for this purpose, it
may regulate the entry into and use of the same by third parties.

The Concessionaire shall not part with or create any Encumbrance on the
whole or any part the Sites.

The C oncessionaire sh all no t, w ithout t he prior w ritten approval o f t he
Participating ULBs, use the Sites for any purpose other than for the purpose
of the Project and purposes incidental or ancillary thereto.

The Concessionaire shall allow free access to the Sites to the members of
the P roject Manag ement U nit, any aut horized officer of t he P articipating
ULBs and/ or the Department for inspection of the Sites and the works being
undertaken by the Concessionaire.
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3.3.

3.4.

3.2.5

The C oncessionaire shall allow access to and u se of the Sites for laying/
installing/ m aintaining telephone lines, electric lines or for such other
public purposes as the Designated ULB or any of the Participating ULBs may
specify.

Provided, that t o the extent suc h ac cess and use allowed by the C oncessionaire
affects the performance of any of its obligations hereunder, the Concessionaire shall
not be deemed or construed to be in breach of its obligations nor shall it incur/
suffer any liability on account thereof.

Peaceful Possession

3.3.1.

3.3.2.

The P articipating U LBs hereby w arrants t hat t he Si tes t ogether w ith t he
necessary r ight o f w ay/way-leaves hav e be en ac quired t hrough t he due
process of law and/ or belong to, or is vested in or has been leased to the
Participating ULBs and that the Participating ULBs have full powers to hold/
dispose of/ sub-lease and generally deal with the same consistent with the
provisions of this Agreement. For the avoidance of doubt the Concessionaire
shall, in respect of the Sites, have no liability regarding any compensation
payment on account of land acquisition or rehabilitation/ resettlement of
any Persons affected thereby.

The C oncessionaire shal |, subj ectt o complying w itht he t erms and
conditions o f t his Ag reement, r emain i n pe aceful po ssessiono fl and
provided/ leased by the Participating ULBs. In the event the Concessionaire
is obstructed by any Person claiming any right, title or interest in or over
the Sites or any part t hereof or in the event of any enforcement action
including any a ttachment, appo intment of r eceiver o r | iquidator b eing
initiated by any Person claiming to have any interest in/charge on the Sites
or any part thereof, t he P articipating U LB s hall, i f called upon by t he
Concessionaire, defend such claims and proceedings and also keep the
Concessionaire indemnified against any consequential loss or damages which
the Concessionaire may suffer on account of any such right, title, interest
or charge.

Applicable Permits

The C oncessionaire shal | o btain and m aintain t he Applicable Permits in suc h
sequence asi s c onsistent with ther equirementso f theP roject. T he
Concessionaire shall be responsible and shall be in compliance with the terms and
conditions subject to which Applicable Permits have been issued.
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ARTICLE 4

4. PROJECT MANAGEMENT UNIT

4.1.

4.2.

4.3.

4.4.

4.5.

Composition

The Designated ULBs shall appoint the Project Management Unit (PMU) comprising
of an Independent Ex pert, who shall be an officer in the grade of an Executive
Engineer or an external expert with at least 15(fifteen) years of experience in solid
waste m anagement w ith e ngineering de gree/ m astersi n e nvironment/ c ivil
engineering and 1(one) representative each nominated by each of the Participating
ULBs. Su ch r epresentative shal | be an o fficer o f g rade o f Ex ecutive Officer/
Municipal Engineer or above. The Independent Expert shall head the PMU.

Duties and functions

The PMU shall have the overall responsibility of monitoring and supe rvision of the
Project. The detailed terms and conditions for appointment of Project Management
Unit and its rights, responsibilities and scope of services are specified in Annexure
7.

Remuneration

The remuneration, c ost and e xpenses o ft he PMU i ncluding inter alia the
Independent Expert shall be borne by the Designated ULB.

Replacement

The Designated ULBs may, in i ts di scretion, terminate the appointmentof the
Independent Ex pert at any time and appoint another I ndependent E xpertinits
place.

The Designated ULBs shall also have the power to replace their nominated
members and no minate their replacements by giving 15 (fifteen) days prior notice
in writing to the other Parties.

Tenure
The tenure of the PMU shall commence from the date of its constitution during the

Compliance P eriod and extend upto the T ransfer D ate, unless t he Agreement is
terminated earlier in terms hereof.
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ARTICLE 5

5. THE CONCESSIONAIRE’S OBLIGATIONS

In addition to and not in derogation or substitution of any of its other obligations under this
Agreement, the Concessionaire shall have the following obligations:

5.1. Performance Security

5.1.1. The C oncessionaire sha ll f or the due and punc tual pe rformance o fi ts
obligations he reunder relating tot he Project si multaneously w ith the
execution of this Agreement, furnish an unconditional and irrevocable bank
guarantee from a sc heduled bank acceptable to Designated ULB, in favour
of the “Chief Executive Officer, BBNDA, Baddi, District - Solan (H.P.)", in
the form as set out in Annexure 6, (“Performance Security”) for a sum
Rs.1,00,00,000/- (Rupees One Crore Only) during the entire Concession
Period.

5.1.2. The Performance Security shall be kept valid and in force for the entire
duration of the Concession Period, through periodical renewals, at least
one month prior to the expiry of the subsisting Performance Security. In
the event the Concessionaire fails to provide the renewed/ e xtended
performance se curity at least 1 (one) month prior to the e xpiry of the
subsisting Performance Se curity, s o a st o ma intain the Pe rformance
Security valid throughout the term of the Agreement, the Designhated ULB
shall have the right to forfeit and appr opriate the subsisting Performance
Security. Fai lure o f the Concessionaire t o maintain t he Performance
Security in full force and effect throughout the term, in accordance with
the provisions hereof, shall constitute Concessionaire Event of Default in
terms hereof.

5.1.3. Intheevent, the C oncessionaire is indefaultorbreachofthedue,
faithful and punctual performance of its obligations under this Agreement,
in the event of there being any claims or de mands w hatsoever w hether
liguidated or which may at any time be made or have been made on behalf
of any of the Participating ULBs for or against the Concessionaire under
this Agreement or ag ainst the Participating ULBs inr espect o f this
Agreement, the Designated ULB shall on behalf of the Participating ULBs,
without prejudice to other rights and remedies hereunder or in law, be
entitled t o appropriate t he r elevant am ounts f rom t he P erformance
Security as damages for such default, or loss suffered due to non-
completion of services w ithin the time pe riod specified herein, or in
respect o fany due s, de mands, damagesor c¢ laimsa gainst the
Concessionaire.
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5.1.4 The decision of the Designated ULB as t o any breach/ delay having been

5.1.5.

5.1.6.

committed, liability accrued or loss or damage caused or suffered shall be
conclusive, abso lute andbi ndingo nt he C oncessionaire and t he
Concessionaire spe cifically ¢ onfirms and ag rees t hat no pr oof o f any
amount of liability accrued or loss or damages caused or suffered by any/
all the Participating ULBs under this Concession Agreement is required to
be provided in connection with any demand made by the Designated ULB
on behalf of the Participating ULB(s) to recover such compensation through
appropriation of the relevant a mounts from the Performance Security
under this Agreement.

In the event of encashment of the Performance Security by the Designated
ULB, in full or part, the Concessionaire shall within 15 (fifteen) days of
receipt o f t he e ncashment no tice f rom D esignated U LB pr ovide a f resh
Performance Se curity or r eplenish (in case of partial appr opriation) t he
existing Performance Security, as t he case may be. The provisions of this
Article shall apply mutatis mutandis to such fresh Performance Se curity.
The Concessionaire’s failure to comply with this provision shall constitute
a default or breach of the Concession Agreement by the Concessionaire,
which shal | e ntitle t he Designated ULB t o terminate t his C oncession
Agreement in accordance with the provisions hereof.

Provided that if the Agreement is terminated due to any event other than a
Concessionaire Event of Default, the Performance Security if subsisting as of
the Termination Date shall, subject to the Designated ULB’s right to receive
amounts, if any, due from the Concessionaire under this Agreement, be duly
discharged and r eleased t o the C oncessionaire within 3 0 ( thirty) d ays
pursuant to Transfer Date.

5.2. Scope of Services

5.2.1.

The scope of services of the Concessionaire under the present Project shall
broadly involve the following :

carryingo utt he design, de velopment, ¢ onstruction, o peration and
maintenance of the Project as per this Agreement particularly Annexure I,
Applicable Law and Applicable Permits.

performance and fulfillment of all other obligations of the Concessionaire in
accordance w ith t he provisions o f t his Ag reement and m atters i ncidental
thereto or necessary for the performance of any or all of the obligations of
the Concessionaire under this Agreement.
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5.3.

General Obligations

5.3.1.

(@)

(1)

The Concessionaire shall:

perform and f ulfill all of the Concessionaire’s o bligations with respect to
the P roject se t o ut under t his Ag reement and t he Se lected B idder’s
obligations under the LOA;

obtain all Applicable Permits as required for i mplementing the Projectin
terms of t his Agreement and the Applicable Laws, and be in compliance
thereof at all times during the Concession Period;

comply w ith Applicable L aw (including w ithout | imitation al | publ ic and
labor related laws and health, safety, and sanitation laws, as in force from
time to ti me) governing t he o perations o f P roject (including e lectricity
generation) at all times during the Concession Period;

provide ade quate se curity, w atch & w ard se rvices at t he Site(s) of t he
Project to take ade quate preventive measures to saf eguard against fires,
thefts, accidents, etc.;

procure and m aintain in f ull f orce and e ffect, as ne cessary, appr opriate
proprietary r ights, | icenses, ag reements and permissions f or m aterials,
methods, processes and systems used in or incorporated into the Project;

right t o e nteri nto sub -contractsf ort he purposeso ft ermso ft his
Agreement subject to limitations as set forth herein;

make efforts to maintain harmony and good industrial relations among the
personnel employed in connection with the performance of its obligations
under this Agreement and shall be solely responsible for compliance with all
labour laws and be solely liable for all possible claims and employment
related liabilities of its staff employed in relation with the Project and
hereby agreest o k eep t he P articipating ULBs i ndemnified against a ny
claims, damages, expenses or losses in this regard. In no case shall any of
the Participating ULBs be treated as the employers of the staff employed by
the Concessionaire for the purposes of this Project;

duly supe rvise, m onitor and ¢ ontrol t he ac tivities o f C ontractors, sub-
contractors, their employees and agents under their respective Project
Agreements as may be necessary;

be r esponsible f or al | the sanitation, se curity, e nvironment and safety
aspects of the Project at all times during the Concession Period.

ensure that the Project remains free from all encroachments and t ake all
steps necessary to remove encroachments, if any;

upon r eceipt o f a r equest t hereof, af ford access to t he Project office,
Site(s) to the authorised representatives of the Participating ULBs for the
purpose of ascertaining ¢ ompliance witht het erms, covenants and
conditions of this Agreement;

bear al | e xpenses t owards uni forms, saf ety g ear and w aste handl ing
equipment to all the waste lifters, workers at the Processing Facility &
Sanitary Landfill and drivers engaged by the Concessionaire for the purposes
of the Project;
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(s)

ensure that the Project is operational on all calendar days of the year;

be responsible for the conduct of its staff employed for this Project while
on duty;

shall obtain approval from transport department as applicable and obtain
fitness c ertificate f or the v ehicles deployed f or t he Pr oject, eachy ear
before the due date and shall bear any cost or expense associated with the
same;

to operate, maintain, repair and r enovate the Project Asse ts and P roject
Facilities, in accordance with, inter alia, this Agreement, Applicable Laws,
Applicable Permits and Good Industry Practices;

commence collection and transportation of the MSW within the Project Area
within 90 (ninety) days of the Effective Date in terms of Clause 2.3;

procure, ac quire and p ut into place at its own cost and e xpenses all the
Project Assets and Project Facilities required by t he Concessionaire t o
implement the Project during the Pre-COD Period so as to achieve COD
within the time stipulated in this Agreement;

promptly rectify and remedy any defects or deficiencies, if any pointed out
by t he P MU/ P articipating U LBs in t he | nspection R eport and f urnish a
report within the stipulated time period in respect thereof to the PMU/
Participating ULBs;

comply with all the performance parameters as specified in Service Level
Benchmarks, set forth in Annexure 2;

to carry out all necessary test(s) and get the approvals as per Applicable
Law and in conformity with Good I ndustry P ractices, prior to ac hieving
COD;

to deal with and resolve any c omplaints r egarding incorrect c harging of
User Charges and subm it compliance thereof to such Participating ULB to
whose jurisdiction such complaint(s) pertained to;

pay all Taxes, duties and outgoings, including utility charges relating to the
Project;

transfer the Project to the Designated ULB/ Participating ULBs upon expiry
or early Termination of this Agreement, in accordance with the provisions
of Article 16;

provide |l ive G PS feed of movement of transportation vehiclest o
designated ULB;

int hee vento fany ac cident dur ingt he C oncession P eriod, t he
Concessionaire shal |, by m ost e xpeditious m eans, i nform t he po lice and
other concerned competent authorities including the D esignated ULB and
the c oncerned P articipating U LB. T he C oncessionaire shal l al so t ake
expeditious action to provide emergency medical aid and services to the
accident victims;

be r esponsible and i ndemnify t he P articipating U LBs for a ny a ccident(s)
leading to loss of life or injury to any third party or damage to public or
private property due to negligence or otherwise in the performance of the
project; and
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5.4.

5.5.

5.6.

(bb) keep the entire Project, including the Project Assets and the Project
Facilities, and all related equipments, machinery and v ehicles adequately
insured dur ing t he C oncession P eriod and shal | pay regular and t imely
premium, at its own cost;

(cc) tost ore, use , appr opriate, m arket and se Il o rdi spose-off allt he
constituents/ pr oducts / by -products f rom t he MSW , i ncluding b ut not
limited t o r ecyclables, e lectricity, m ethane ( biogas), R DF, C ompost,
Residual Inert Waste and to further retain and appropriate any revenues
generated from the sale of such products/ by-products;

(dd) to share the fiscal incentives and benefits in the ration of 50:50 accruing in
respect o foronaccounto ft heP rojecti ncluding C ertified Em ission
Reductions ( CERs) o r Verified Em ission R eductions ( VERs) unde r Kyoto
Protocol / Climate Change initiative;

(ee) tosuitably enhance the capacity of the Processing Facility from time to
time to meet the requirement of increase in processing due to increased
generation of MSW in the Cluster over the Concession Period.

No Breach of Obligations

5.4.1 The Concessionaire shall not be considered to be in breach of its obligations
under this Agreement nor shall it incur or suffer any liability if and to the
extent pe rformance o f any o fi ts o bligations unde r t his Ag reementi s
affected by or on account of any of the following:

(i) Force Majeure Event, subject to Clause 13.1;
(i)  ULBs' Event of Default; and

(iii) Compliance with the instructions of the PMU / Designated ULB or the
directions of any G overnment Agency o ther t han instructions issued as a
consequence of a b reach by the Concessionaire of any of its obligations
hereunder.

Penalties & Damages

In c ase t he C oncessionaire f ails t o f ulfill t he o bligations as se t under t his
Agreement, penalties for non-fulfilment/ damages shall be imposed according to
provisions of Annexure 2. It is hereby clarified and understood between the Parties
that in the event in any quarter, the aggregate liquidated damages levied in terms
hereof o n t he C oncessionaire by D esignated U LB e xceeds Rs.4,00,000/- (Rupees
Four Lakhs only) in any Quarter, the same shall be deemed as Concessionaire Event
of Default and shall make the Agreement liable for termination.

Obligations of the Selected Bidder

The Selected Bidder shall in accordance with and subject to the provisions of this
Agreement, unde rtake or ma nage, inter alia,t hef ollowinga reaso ft he
Concessionaire’s activities such that the experience and expertise becomes available
to the Concessionaire on an on-going basis:
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5.7.

5.8.

arranging the financing for the Project, including mobilization of debt and
Equity;

facilitate p rocurement of  Applicable P ermits for c ommencing and
implementing the Project;

facilitate a ward of Pr oject Agreements inr espect o fe ngineering,
procurement, construction and operation and maintenance of the Project;

ensure t imely i mplementation o f the P rojecti n ac cordance w ith t he
provisions o f t his Ag reement, as pe rt he st andard spe cifications, th e
Applicable Laws, the terms of t he Applicable P ermits and G ood | ndustry
Practice

compliance with and implementation of the environment management plan;

compliance with the provisions of this Agreement relating to liability and
indemnification; and

facilitate implementation of measures for safety, security and protection of
the w orks, pr operty, | ife and m aterials at t he P roject Si te and the
environment.

Concessionaire's Representative

5.7.1.

5.7.2.

The Concessionaire shall deploy a representative on its behalf to be
designated as the Project Manager who shall have full authority to act on
behalf of the Concessionaire for all matters relating to this Agreement and
shall be an overall in-charge to ensure i mplementation of the Projectin
accordance with the provisions hereof. The Project Manager shall closely
co-ordinate with the Project Management Unit/Participating ULBs and shall
be responsible to ensure redressal on an i mmediate basis, any ob jections,
observations, shortcomings, defects or defaults pointed out by the Project
Management U nit dur ing r outine i nspections a nd project review m eetings
and submit action take report to the Project Management Unit/Participating
ULBs withina pe riod nol atert han7 (seven)daysfromthedateof
conveying of such defect/ shortcoming. The Project Manager or its nominee
shall make themselves available for meetings as and when called upon by
the Project Management Unit/ /Participating ULBs.

The Concessionaire shal | be obligated t o de ploy its representative in the
area f alling unde r each P articipating U LB f or pr ompt ¢ ognizance and
redressal of a nys ervicec omplaintsr elatedt oon eor mor e of
Concessionaire’s o bligation unde r the Ag reement. T he P articipating ULB
shall provide for the seating arrangement for such representative deployed
by the Concessionaire at its office.

Sole purpose of the Concessionaire

The Concessionaire having been set up for the sole purpose of exercising the rights
and observing and pe rforming its obligations and liabilities under this Agreement,
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5.9.

5.10.

the Concessionaire or any o f its subsi diaries sh all not, e xcept with t he previous
written c onsent o f P MU/ D esignated U LB, be o r be come di rectly o r i ndirectly
engaged, concerned or interested in any business other than as envisaged herein.

Employment of trained personal

The C oncessionaire sh all e nsure t hat t he personnel e ngaged by i ti nt he
performance o f i ts o bligations unde r t his Ag reement are at all t imes p roperly
trained for their respective functions.

Obligations relating to Project Agreements

5.10.1.1t i s e xpressly ag reed that t he C oncessionaire shal |, at al l t imes, be
responsible and liable foral li ts obligations under this A greement
notwithstanding anything contained in the Project Agreements or any other
agreement, and no default under any Project Agreement or agreement shall
excuse the Concessionaire from its obligations or liability hereunder.

5.10.2.The Concessionaire shall submit to PMU/ Designated ULB the drafts of all
Project Ag reements o r any am endments o r r eplacements t hereto f or i ts
review and comments, and PMU/ Designated ULB shall have the right but
not the obligation to undertake such review and provide its comments, if
any, to the Concessionaire within 15 (fifteen) days of the receipt of such
drafts. Within 7 (seven) days of execution of any Project Agreement or
amendment t hereto, t he C oncessionaire shall s ubmit to P MU/ D esignated
ULB a true copy thereof, duly attested by a Director of the Concessionaire,
for its record. For the avoidance of doubt, it is agreed that the review and
comments hereunder shall be limited to ensuring compliance with the terms
of this Agreement. It is further agreed that any failure or omission of PMU/
Designated U LB t or eview and/ o r c omment he reunder shal | no t be
construed or deemed as acceptance of any such agreement or document by
PMU/ Designated ULB. No review and / or observation of PMU / Designhated
ULB and / orits failure to review and / or convey its observations on any
document shal L no tr elieve t he C oncessionaire o fi ts o bligations and
liabilities under this Agreement in any manner nor shall PMU / Designated
ULB be liable for the same in any manner whatsoever.

5.10.3.The C oncessionaire sha ll pr ocure t hat e ach o f t he P roject Ag reements
contains pr ovisions t hat e ntitle t he D esighated U LB t o st ep i nto suc h
agreement, inits sole discretion, in substitution of the Concessionaire in
the event of Termination. For the avoidance of doubt, it is expressly agreed
that in t he e vent t he Designated U LB do es n ot e xercise suc h rights o f
substitution within a period not exceeding 30 (thirty) days from the Transfer
Date, the Project Agreements shall be deemed to cease to be in force and
effect ont he Transfer D ate w ithout any [ iability w hatsoever o nt he
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5.11.

5.12.

5.13.

Designated U LB and the c ovenant shall e xpressly pr ovide for such
eventuality.

5.10.4.The C oncessionaire e xpressly ag rees t o i nclude t he c ovenantinal lits
Project Agreements and undertakes that it shall, in respect of each of the
Project Ag reements, p rocure and de livert ot he D esignated U LB an
acknowledgment and un dertaking, in a f orm acceptable to the Designated
ULB, from the counter party(ies) of each of the Project Agreements, where
under such counter party(ies) shall acknowledge and accept the covenant
and unde rtake to be bound by thesameandno ttoseekany reliefor
remedy whatsoever from the Designated ULB in the event of Termination.

Equity Lock-in requirements

5.11.1.Where the Selected Bidder is a single entity, it shall hold 100% (one
hundred percent) shareholding in the paid-up equity capital of the
Concessionaire upto the 5 ™ (fifth) an niversary o f t he C ommercial
Operation Da te and t hereafter at least 51% ( fifty one pe rcent)
shareholding int he paid up e quity c apital dur ing the remaining
Concession period.

5.11.2.Where the Selected Bidder is a Joint Venture, all members of the Joint
Venture w hose e xperiencew asr elied uponf ort hep urposeo f
qualification at t he R FP st age, shall ho ld i n t he C oncessionaire t he
equity interest as committed in t he Joint Bidding Agreement upto the
5th ( fifth) a nniversary o f the C ommercial O perations Date a nd
thereafter all members of the Joint Venture shall jointly hold atleast
51% (fifty one percent) equity in the Concessionaire during the balance
Concession Period.

5.11.3.In the event that the Selected Bidder or the Joint Venture members or
the C oncessionaire f ailt oa bide by the m inimum ownership
requirements as laid down under this Article, the Concessionaire shall
be considered to be in Material Breach of the terms and conditions of
this Agreement and the Authority may in its discretion terminate this
Agreement on account of Concessionaire Event of Default.

User Changes

The Concessionaire shall be liable to collect User Charges (for and on behalf of the
Participating ULBs) from Waste Generators at the rates to be notified from time to
time and deposit the same in the Escrow Account.

Market Development Assistance for sale of City Compost

It is clearly understood and r ecorded by the Concessionaire that, it shall produce
compost compliant with the applicable laws including FCO norms as t he P roject
output. Fur ther, t he C oncessionaire unde rstands t hat t he c ompost s o pr oduced

shall be sold to the relevant e nd user/ Fe rtilizer C ompany, o f C oncessionaire’s
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choice. In lieu of per ton of compost sold to end user, the Concessionaire subject
to fulfilling the extant eligibility conditions stipulated under the Guidelines for
payment of Market Development Assistance notified by Ministry of Chemicals and
Fertilizer G overnment of | ndia, f ree t o av ail t he i ncentive av ailable under t he
Policy on Promotion of City Compost of the Ministry of Chemicals and Fertilizers.
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ARTICLE 6

6. FINANCIAL CLOSURE

6.1. General Obligations

6.1.1.

6.1.2.

6.1.3.

6.1.4.

The Concessionaire e xpressly agrees and und ertakes that it shall itself
be r esponsible to arrange f or financing and/ or meeting all f inancing
requirements for the Project at its cost and shall enter into Financing
Agreements with the Lenders for the same.

The Concessionaire hereby agrees and undertakes that it shall achieve
Financial C losure within 18 0 (one hundred and eighty) d ays f rom t he
date of this Agreement and in the event of delay, it shall be entitled to
a further period not exceeding 30 (thirty) days, subject to payment of
Damages to the Designated ULB in a sum calculated at the rate of 0.1
(zero point one per cent) of the Performance Security for each day of
delay.

Damages specified herein shall be payable every week in advance and
the period beyond the said 180 (one hundred and eighty) days shall be
granted only to the extent of Damages so paid; provided further that no
Damages shall be payable if such delay in Financial Closure has occurred
solely as a result of any default or delay by the Designated ULB or any of
the Participating U LBs in pr ocuring satisfaction o f t he C onditions
Precedent spe cified in Clause 2.6 or due to F orce Ma jeure. For t he
avoidance of doubt, the D amages payable hereunder by the
Concessionaire shall be in addition to such a mounts, if any, due and
payable under the provisions of penalties.

The Concessionaire shall, upon occurrence of Financial Closure, no tify
the Designated ULB forthwith, and shall have provided to the Designated
ULB, at least 2 ( two) days prior to Financial Closure, 3 (three) true
copies of the Financial Package and the Financial Model, duly attested
by a Director of the Concessionaire, along with 3 (three) soft copies of
the Financial Model in MS Excel version or any substitute thereof, which
is acceptable to the Senior Lenders.

6.2. Termination due to failure to achieve Financial Closure

6.2.1.

Notwithstanding anything to the contrary contained in this Agreement,
in t he e vent that F inancial c losure does n ot o ccur, f or a ny r eason
whatsoever, within the period set forth in Clause 6.1.2 or the extended
period pr ovided t hereunder, a llr ights, pr ivileges, ¢ laimsa nd
entitlements o ft he C oncessionaire unde ro ra risingo uto ft his
Agreement shall be deemed to have been waived by, and to have ceased
with the concurrence of the Concessionaire, and the Concession
Agreement s hallb e deemedt o h ave beent erminated b y m utual
agreement of the Parties. For the avoidance of doubt, it is agreed that
in the event the P arties hereto have, by mutual consent, de termined
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the Compliance Date to precede the financial closure, the provisions of
this Clause 6.2 shall not apply.
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ARTICLE 7

7 REPRESENTATIONS AND WARRANTIES

7.1 Representations and Warranties of the Parties

7.1.1.

(@)

(b)

(e

Each Party represents and warrants to the others that:

It is duly organized, validly existing and in good standing under the laws of
India;

It has f ull po wer and aut hority t o e xecute, de liver and pe rformi ts
obligations unde r t his Ag reementandt oc arryo utt het ransactions
contemplated hereby;

It has taken all necessary corporate and other action under Applicable Laws
and its constitutional documents to authorize the execution, delivery and
performance of this Agreement;

It has the financial standing and capacity to undertake the Project;

This Ag reement c onstitutes i ts | egal, v alid a nd bi nding o bligation f ully
enforceable against it in accordance with the terms hereof;

Itissubjectto civiland c ommercial l aws o f | ndia w ith r espect t o t his
Agreement and it hereby expressly and irrevocably waives any immunity in
any jurisdiction in respect thereof; and

It shall have an obligation to disclose to the other Party as and when any of
its representations and warranties ceases to be true and valid.

7.2 Representations and Warranties of the Concessionaire:

7.2.1.

(@)

The Concessionaire represents and warrants to the Designated ULB that:

the Concessionaire shall not venture into or continue any business which is
in direct or indirect competition with the Project. In the event the
Concessionaire e ngages i n suc h a ctivities, t he sam e shal | ¢ onstitute a
fundamental breach of this Agreement by the Concessionaire;

the execution, delivery and performance of this Agreement will not conflict
with, result i n t he br each o f, c onstitute a de fault unde r o r ac celerate
performance r equiredby any o ft het ermso ft he C oncessionaire’s
Memorandum and Ar ticles o f Asso ciation o r a ny Appl icable L aws o r any
covenant, agreement, understanding, decree or order to which it is a party
or by which it or any of its properties or assets are bound or affected;

there are no actions, suits, proceedings or investigations pending or, to the
Concessionaire's knowledge, threatened against it at law or in equity before
any court or before any other judicial, quasi judicial or other authority, the
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7.3

outcome of w hich may c onstitute the Concessionaire Event of Defaultor
which individually or in the aggregate may result in Material Adverse Effect;

(d) it has no knowledge of any violation or default with respect to any order,
writ, injunction or any decree of any court or any legally binding order of
any Government Agency which may result in Material Adverse Effect;

(e) it has c omplied with all Applicable Laws and h as hot been subject to any
fines, pe nalties, i njunctive r elief or any o ther civil or c riminal liabilities
which in the aggregate have or may have Material Adverse Effect;

(f) no representation or warranty by the Concessionaire contained herein or in
any o ther do cument f urnished by it to the Designated ULBorto any
Government Authority in relation to Applicable Permits contain or will
contain any untrue statement of material fact or omits or will omit to state
a ma terial f act n ecessary t o ma ke s uch r epresentation or w arranty n ot

misleading;

(g) its shar eholding pat tern i s i n c ompliance w ith t he r equirements o f t his
Agreement;

(h) it has t he financial standing and r esources to fund the required Equity and

to raise the debt necessary for undertaking and i mplementing the Project
in accordance with this Agreement;

(i) itissubjecttothelaws of India, and he reby e xpressly and i rrevocably
waives any i mmunity in any jurisdiction in respect of t his Agreementor
matters ar ising t hereunder i ncluding any o bligation, | iabilityo r
responsibility hereunder;

(J) allitsrightsand i nterestsinthe Projectshall passt oandv estin the
Participating ULBs on the Transfer Date free and clear of all liens, claims
and Encumbrances.

Representations and Warranties of Designated ULB/ Participating ULBs

7.3.1. The Designated ULB and/ or the Participating ULBs represent and warrant to
the Concessionaire that:

(a) ithas f ull po wer and aut hority t o e xecute, de liver and pe rformi ts
obligations unde rt his Agreementandt o carryo utt het ransactions
contemplated herein and that it has taken all actions necessary to execute
this Agreement, e xercise t he rights and p erform t he o bligations spe cified
under this Agreement on behalf of all Participating ULBs.

(b) it has taken all necessary actions under the Applicable Laws to authorise the
execution, delivery and performance of this Agreement.

(c) it has t he financial standing and c apacity to perform its obligations under
this Agreement.
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7.4

7.5

(d) this Agreement constitutes a legal, valid and binding obligation enforceable
against it in accordance with the terms hereof.

(e) all i nformation pr ovided by t he D esignated ULB in t he bid documentsin
connection with the Project is to the best of its knowledge and true and
accurate in all material respects.

Disclosure

In the event that any occurrence or circumstance comes to the attention of either
Party that renders any of its aforesaid representations or warranties untrue or
incorrect, such Party shall immediately notify the other Party of the same. Such
notification shal | not hav et hee ffecto fr emedyingan ybr eacho ft he
representation or warranty that has been found to be untrue or incorrect nor shall
it adversely affect or waive any right, remedy or obligation of either Party under
this Agreement.

Disclaimer

7.5.1. Without prejudice to any express provision contained in this Agreement, the
Concessionaire acknowledges that prior to the execution of this Agreement,
the Concessionaire has, after a complete and careful examination, made an
independent e valuation o f t he P roject, t he legal f ramework a nd the
technical and financial aspects of the Project, the Technical Specifications,
all the information and documents provided by the Designated ULB or any
Government Authority, t he market and demand conditions, information
relating to Participating ULBs; the cost, risks, consequences and liabilities
involved ini mplementing the P roject, and has determined to the
Concessionaire's satisfaction the nature and extent of such difficulties, risks
and hazards as are likely to arise or may be faced by the Concessionaire in
the course of performance of its obligations hereunder.

7.5.2. The Concessionaire f urther ac knowledges and he reby ac cepts the risk o f
inadequacy, mistake or error in or relating to any of the matters set forth in
Clause 7.5.1 above and hereby confirms that the Designated ULB, any
Government Authority and their consultants and advisors shall not be liable
for the same in any manner w hatsoever to the Concessionaire or P ersons
claiming through or under the Concessionaire.

7.5.3. The Concessionaire accepts that it is solely responsible for the verification
of any design, data, documents or information provided by the Designated
ULB, any Government Authority or their consultants and advisors to the
Concessionaire and that it shall accept and act thereon at its own cost and
risk.

45




7.6

7.5.4. The Concessionaire shall be solely responsible for the contents, ade quacy
and c orrectness o f t he de sign, dat a, dr awings and de tailed e ngineering
prepared or procured by the Concessionaire for implementing the Project.

Obligation to Notify Change
In the event that any of the representations or warranties made/given by a P arty

ceases to be true or stands changed, the Party who had made such representation
or given such warranty shall promptly notify the other of the same.
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ARTICLE 8

8.1.

DESIGNATED ULB AND PARTICIPATING ULBS OBLIGATIONS

In addition to and not in derogation or substitution of any of its other obligations
under this Agreement, the Designated ULB shall have the following obligations:

Specific Obligations

8.1.1.

(@)

8.1.2.

The Designated ULB shall:

appoint Independent Ex pert to form part of the PMU who shall monitor,
supervise and review Concessionaire’s progress, operational details, reports
and activities. T he C oncessionaire shal | su bmit m onthly r eportst o
Designated ULB and PMU regarding progress of the Project. Designated ULB
shall validate the data provided by the Concessionaire in monthly progress
reports after seeking comments of the PMU;

make timely payments as prescribed in Article 10; and

shall al ong w ith P articipating U LBs provide | and f or t he par king and
workshop to Concessionaire.

The Participating ULBs shall:

observe and comply with all obligations set forth in this Agreement, and any
other Agreement to be executed with the Concessionaire;

provide the Concessionaire with an authority Letter to collect User Charges
on its behalf from Waste Generators;

notify penalty fromtime totimetobe levied on Waste Generators f or
default in the payment of User Charges and collected by the
Concessionaire;

undertake to pay the Concessionaire their proportionate share of Payments
due under Article 10 of this Agreement;

identify and earmark/ allocate parcel(s) of land within the Project Area for
the purpose of setting up of Transfer Stations, secondary collection points,
Processing Facility and Sanitary Landfill for MSW management;

have right over assets and technology in case of Termination or expiration
of Concession Period, whichever is earlier;

facilitate inat imelym anneral lsuc ha pprovals, pe rmissions and
authorizations which Concessionaire may require or is obliged to seek from
the Participating U LBs undert his Agreement,i nc onnectionw ith
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8.2.

implementation of the Project and the performance of its o bligations.
Provided w here aut horization f or av ailing pe rmits f or ut ilities suc h as
power, w ater, se werage, t elecommunications o r any o ther i ncidental
services/utilities is required, the sam esh allbe provided by the
Participating ULBs within 30 (thirty) days from receipt of such request from
the Concessionaire, subject to the conditions of the applications / details
submitted being complete and correct;

handover t o t he C oncessionaire w ithin 90 ( Ninety) d ays of the d ate of
signing of Concession Agreement, the existing infrastructure of Collection &
Transportation ( C&T) | ike dum per bi ns, v ehicles, Transfer Stations,
decentralized waste management units etc. to be deployed in Project Area,
onan‘ asiswhereis’basis, ifany,at a price determined by the
independent valuer appointed by the Designated ULB;

on its behalf and on behalf of the Participating ULBs handover the existing
infrastructure of Processing & Disposal assets, deployed and used at Project
Site, on as is where is basis to the Concessionaire, within 60 (Sixty) days of
the date of signing of Concession Agreement; and

agree with the Concessionaire that any of its officers, employees or
workmen shall not, at any time, during the Concession Period interfere with
or obstruct in the functioning, running and the overall management of the
Project and in any matter in relation to or connected therewith.

Department’s Obligations

8.2.1

In addi tion t o and noti n derogation o r sub stitution o f any o fi ts o ther
obligations unde r t his Agreement, t he Department shall have t he f ollowing
obligations:

where appropriate, coordinate with the Concessionaire in securing
Applicable Permits;

coordinate with the Participating U LBs o ther than the Designated ULB in
securing timely payments to the Concessionaire; and

if required may be called upon to assist in case of dispute resolution
according to Article 19.
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ARTICLE 9

9. MONITORING AND INSPECTION
9.1. During Pre-COD Period

9.1.1.

9.1.2.

9.1.3.

Monthly Progress Reports

During the Pre-COD Period, the Concessionaire shall, no later than 7 (seven)
days after the close of each month, furnish to the PMU/ Designated ULB, a
monthly r eport br ingingo uti nde tailt he pr ogressm adeby t he
Concessionaire and al so organize monthly review meetings with respect to
its scope of services, including inter-alia the Processing Fac ility(including
the P ower P lant), P roject Fac ilities, t he quant ity o f MS W ¢ ollected,
processed and di sposed and any suc h i nformation as m ay be c onsidered
essential by the PMU.

Inspection

During the Pre-COD Period, the PMU/ Designated ULB shall inspect or cause
to be inspected the Processing Facility, Project Assets and Project Facilities
at least once a m onth or at such shorter intervals as m ay be considered
essential by the P MU and m ake report of suc h inspection ( the "Pre-COD
Inspection Report") stating in reasonable detail the delay or deficiencies, if
any, with particular reference to the scope of the Project, specifications,
Good Industry Practices, Applicable Law & Applicable Permits.

It shall send a c opy of such a R eport to the Concessionaire within 2 (two)
days of such inspection/ observation and upon receipt thereof, the
Concessionaire shall rectify and r emedy the observations, if any, stated in
the Inspection Report. Provided however, such inspection or submission of
Inspection Report by the PMU shall not relieve or absolve the Concessionaire
of its obligations and liabilities hereunder in any manner whatsoever.

Tests

For de termining t hat t he P rocessing Fac ility, Project Asse ts and P roject
Facilities conform to the specifications and requirements of this Agreement,
the PMU shall require the Concessionaire to carry out or cause to be carried
out t ests, at suc htime and f requency andi n suc h m anner as m ay be
specified by the PMU from time to time, in accordance with Good Industry
Practice for quality assurance. The Concessionaire shall, with due diligence,
carry out or cause to be carried out all the tests in accordance with the
instructions of the PMU and furnish the results thereof to the PMU and
Designated ULB. For the avoidance of doubt, the costs to be incurred on any
such test undertaken shall be borne solely by the Concessionaire.

In the event that results of any tests conducted under this Clause 9.1.3
above establish any defects or deficiencies in the works, the Concessionaire
shall carry out remedial measures and furnish a report to the PMU and
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Designated ULB in this behalf. For the avoidance of doubt, it is agreed that
tests pursuant to this Clause 9.1.3 shall be undertaken in addition to and
independent of the tests that shall be carried out by the Concessionaire for
its own quality assurance in accordance with Good Industry Practice. It is
also agreed that a c opy of the results of such tests shall be sentbythe
Concessionaire to the PMU and Designated ULB forthwith.

9.2. Post COD period

9.2.1.

9.2.2.

9.2.3.

Monthly Status Reports

During Post COD Period, the Concessionaire shall, no later than 7 (seven)
days after the close of each month, furnish to the PMU/ Designated ULB a
monthly report stating in reasonable detail the condition of the Project
including its compliance or otherwise with the maintenance requirements,
the quant ity of MSW collected, processed (quantity of RDF/ C ompost) &
disposed and shall promptly give such other relevant information as may be
required by t he PMU/ Designated ULB. | n particular, such r eport shall
separately i dentify an d st atei nr easonable de tail t he de fects and
deficiencies that require rectification.

Inspection

The PMU shall inspect or cause to be inspected the execution of the Project
at least once a month. It shall make a report of such inspection (the ““Post
COD Inspection Report™) st ating i n r easonable de tail t he defectsor
deficiencies, i f any , w ith r eference t o t he maintenance r equirements,
maintenance manual®, performance parameters or requirements as set forth
in t his Ag reement i ncluding Anne xures, and send a ¢ opy t hereof to t he
Concessionaire within 7 (seven) days of such inspection and upo n r eceipt
thereof, t he C oncessionaire shal L r ectifya nd remedyt he d efectso r
deficiencies, i fany , st atedi nt he P ost C OD | nspection R eport. Suc h
inspection or submission of Post COD Inspection Report by the PMU shall not
relieve o r abso lve t he C oncessionaire o fi ts o bligations and | iabilities
hereunder in any manner whatsoever.

Remedial measures

The Concessionaire shall repair or rectify the defects or deficiencies, which
have impact on the operations/ efficiency of the Project, if any, set forth in
the Post COD Inspection Report and f urnish a report in respect thereof to
the PMU/ Designated ULB within 15 (fifteen) days of receiving the Post COD
Inspection Report; provided t hat where the remedying of such defects or

SMaintenance manual shall, in particular, include provisions for maintenance of Project Assets and shall provide for life cycle maintenance,
routine maintenance and reactive maintenance which may be reasonably necessary for maintenance and repair of the Project Assets,
including replacement thereof, such that its overall condition conforms to Good Industry Practice.
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deficiencies is likely to take more than 15 (fifteen) days, the Concessionaire
shall submit progress reports to the PMU/ Designated ULB of the repair
works once every week until such works are completed in conformity with
this Agreement.

Int hee ventt hatr emedial m easuresar eno tc ompletedb y the
Concessionaire i n c onformity w ith t he pr ovisions o f this Agreement, t he
Designated U LB shal | be e ntitled tor ecover D amagesf romt he
Concessionaire at the rate of 0.1 % (zero point one percent) of Performance
Security for each day of delay beyond the period specified for rectification
of such defect or deficiency by the PMU/ Designated ULB.

9.2.4. Designated ULB's/ Participating ULBs right to take Remedial measures

(a)

In the event the Concessionaire does not maintain and/ or repair
the Processing Facility/ Project Facilities/ Project Assets or any
part t hereof in c onformity with t he maintenance r equirements,
maintenance manual or performance parameters requirements or
requirements as set forth in this Agreement including Schedules/
Annexures, a nd f ails t o c ommence r emedial w orks w ithin 15
(fifteen) days of receipt of Post COD Inspection Report or notice
in this behalf from the PMU or the Designated ULB, as the case
may be, the Designated ULB shall, without prejudice to its right
under this Agreement including Termination thereof, be entitled
to undertake such remedial measures at the risk and cost of the
Concessionaire, and to recover its cost from the Concessionaire.
In addition to recovery of the aforesaid cost, an additional sum
equal to 10% (ten percent) of such cost shall be paid by the
Concessionaire to the Designated ULB as Damages.

The Designated ULB shall have the right, and the Concessionaire
hereby e xpressly g rants t o t he Designated U LB the r ight, to
recover the costs and Damages specified in sub-clause (a) directly
fromt heE scrow Ac count,a ndf ort hat pur pose,t he
Concessionaire hereby agrees to give irrevocable instructions to
the Escrow Bank to make payment from the Escrow Ac count in
accordance w ith t he i nstructions of t he Designated U LB under
this sub-clause (b). Any demand from Designated ULB stating that
a spe cified a mount is pa yable sha ll be f inal, binding a nd
conclusive qua the Concessionaire and E scrow Bank and E scrow
Bank shall pay and Concessionaire shall cause the Escrow Bank to
pay such amount without any demur, delay, cavil or protest on
receiving a demand for such costs and Damages.
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ARTICLE 10

10.PAYMENTS

AND CAPITAL GRANT

10.1. {Tipping Fee

10.1.1.

10.1.2.

10.1.3.

10.1.4.

10.1.5.

Subject to the provisions of this Agreement and in consideration of the
Concessionaire accepting the Concession and undertaking to perform
and discharge its obligations in accordance with the terms, conditions
and covenants set forth in this Agreement, Designated ULB agrees and
undertake to pay to the Concessionaire (on behalf of all the
Participating ULBs) in accordance with terms hereof, the tipping fee
(the “Tipping Fee”) equivalent to Rs. [.] (Rupees in words) per ton of
MSW collected by way of door to door collection in the Project Area,
transported to the Processing Facility site and processed by the
Concessionaire.

In the Pre-COD Period, the Concessionaire shall, irrespective of other
contrary stipulations herein, be entitled to receive only 45% (forty five
percent) of the {Tipping Fee} amount based on the quantity of MSW
collected and transported to the Processing Facility site, as measured/
recorded at the Weighbridge, and subject always to verification by the
Designated ULB.

Once the Commercial Operations Date of the Project Facility is
achieved in accordance with the terms of this Agreement, the
Concessionaire shall, irrespective of other contrary stipulations
herein, but subject always to due verification by Designated ULB, be
entitled to receive balance 55% (fifty five percent) of the {Tipping
Fee} amount for the MSW collected and transported to site in the Pre-
COD Period, in terms of Clause 10.1.2 above.

Further, with effect from Commercial Operations Date and thereafter
during the remaining term of Concession i.e. the Post-COD Period, the
Concessionaire shall, in respect of the waste collected, transported,
processed and disposed after Commercial Operations Date, be entitled
to payment of {Tipping Fee} for the said amount of MSW actually
processed at the Project Facility.

The {Tipping Fee} shall, with effect from Commercial Operations Date,
be escalated at the rate of 5% (five percent)every 2(two) years over
the last paid rate of {Tipping Fee}. The first such enhancement shall
be made on the second anniversary of the Commercial Operations
Date.
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10.2.

10.1.6

10.1.7

.Irrespective of anything to the contrary contained herein, but subject
to Clause 10.1.2 above, the Concessionaire hereby clearly understands
and unconditionally agrees that the Tipping Fee amount shall be paid
on the basis of actual transportation of MSW carried out by the
Concessionaire as weighed on the Weighbridge installed at the
Processing Facility.

.The Concessionaire shall raise monthly invoice and attach daily weights

sheets of the electronic Weighbridge installed at the entrance of the
Sanitary Landfill/ Processing Facility site, duly verified and approved
by the PMU/ Designated ULB. The payment shall be made to the
Concessionaire after due verification of the correctness of the invoice
raised by the PMU/ Designhated ULB. If some discrepancy is found, the
invoice along with supporting documents shall be returned back to the
Concessionaire for rectification/ providing clarifications.

Payment mechanism

10.2.1.

10.2.2.

10.2.3.

The Concessionaire shall raise the bill/ invoice for Tipping Fee for the
preceding month to the Designated ULB, by 5™ day of the succeeding
Month. The invoice thus raised shall, subject to due performance by
Concessionaire and other terms and conditions of this Agreement, shall
be verified/ approved by the PMU by 15" day of such month and
submitted to Designated ULB for release of payment.

The Designated ULB shall pay 90% (ninety percent) of the invoice
amount, to the Concessionaire by the end of the month in which the
bill has been raised, subject to deductions (including on account of
penalty, Damages, etc.) as applicable. The remaining 10% of the bill
amount shall be paid by the Designated ULB by the end of the third
month, subject to deductions as applicable.

The Designated ULB shall, subject to terms of this Agreement, pay the
amount against bills of the Concessionaire through the Escrow Account
mechanism by deposit of the relevant amount in the Escrow. Further,
subject to due performance of obligations by the Concessionaire, the
Designated ULB shall, by way of additional security for payment,
deposit and maintain at all times, an amount equivalent to fee
corresponding to next two months payment in the Escrow Account.

By way of illustration, the aforesaid payment mechanism of {Tipping Fee} is

shown as following:

Month Activity
T1 Month of processing of waste
5" of T2 Bills raised by the Concessionaire, to be approved by

the PMU
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15" of T2 Bill approval by the PMU and submission to

Designated ULB

End of T2 90% payment by Designated ULB
End of T3 10% payment by Designated ULB}®
OR

10.3. Concession Fee

10.3.1.

10.3.2.

10.3.3.

10.3.4.

10.3.5.

Subject to the provisions of this Agreement and in consideration of
the Concession granted, the Concessionaire shall pay to the
Designated ULB a Concession Fee of Rs............ (Rupees in words’)
per annum which shall be shared between the Participating ULBs in
proportion to the MSW generated in the Project Area under their
respective jurisdictions in terms of the Inter ULB Agreement.

The payment of Concession Fee shall commence upon achievement of
Commercial Operations Date and shall be payable in 4 (four) equal
quarterly installments. The first installment of the Concession Fee in
respect of the ongoing Quarter® shall be paid on the Commercial
Operations Date. If the Commercial Operations Date falls on a date
such that the on-going Quarter falls short by the stipulated days
required within such Quarter, then the payment of Concession Fee
shall be made on a pro-rated basis for the balance period of that
Quarter.

In the subsequent Quarters, the payment of Concession Fee shall be
made within a period of 5 (five) days from the commencement of each
Quarter. The Concession Fee shall be deposited by the Concessionaire
by way of online transfer of funds from the Escrow Account directly
into the bank account as per the particulars thereof to be intimated
by the Designated ULB.

The Concession Fee shall escalate at the rate of 5% (five per cent)
every 2(two) years after Commercial Operations Date over and above
the previous rate of Concession Fee.

In the event of delay in depositing the relevant installment of
Concession Fee 5 (five) days beyond the date specified in Clause10.1.3

® To be deleted if the Selected Bidder has quoted Concession Fee

" (mention the amount quoted by the Selected Bidder which has been accepted by the Authority)

® Quarter means each period of three (3) months commencing on 1 April, 1 July, 1 October and 1
January in each calendar year.
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above, the Concessionaire shall be liable to pay to the Designated ULB
delay penalty at the rate of 0.1% (zero point one percent) of the
Performance Security per day of delay till the amount is deposited in
the said account along with the penal amount. In the case of delay
beyond 30 (thirty) days shall constitute a Concessionaire Event of
Default.}®

10.4. Capital Grant

10.4.1.

10.4.2.

Designated ULB (on behalf of all the Participating ULBs) shall pay to the
Concessionaire ¢ ash s upport by w ay o f a n o utright pa ymentforan
amount e qualt o Rs.2,00,00,000/- (RupeesT wo Crores Only) (the
"Capital Grant").

The C apital G rant shall be disb ursed t o the C oncessionaire in two
tranches of equal amount. The first tranche of the Capital Grant shall be
disbursed to the Concessionaire upon achieving Commercial Operations
Date /Commissioning o ft he W aste to Compost/ B io-Methanation
Processing Facility and the second tranche within 6 (six) months of the
previous tranche. In the event of occurrence of a Concessionaire Event
of Default, disbursement of the Capital Grant or any part thereof shall
be suspe nded till suc h Default has be en cured by the Concessionaire.
The D esignated U LB sha Il dis burse the Capital G rant a mount by
disbursing and depositing the same in the Escrow Account.

®Retain whichever is applicable
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ARTICLE 11

11. ESCROW ACCOUNT

11.1.

11.2.

Escrow Account

11.1.1. The Concessionaire shall, prior to the Compliance Date, open and
establish an Escrow Account with a Bank (the “Escrow Bank”) in
accordance with the terms and conditions of this Agreement and
the Escrow Agreement.

11.1.2. The nature and scope of the Escrow Account as fully described in
the Agreement to be entered int o amongst the Concessionaire,
the Designated ULB, the Escrow Bank and the Senior Lenders (if
any) through the Lenders’ Representative, shall be substantially
in the form set forth in Annexure-9 (the “Escrow Agreement”).

Deposits into Escrow Account

The Concessionaire shall deposit or cause to be deposited the following inflows and
receipts into the Escrow Account:

(a) all f unds c onstituting t he financial p ackage disbursed by the Lenders in
terms of the Financing Agreements;

(b) all revenues from orinrespect of the Project including amount received
under Market D evelopment Assi stance Policy for c ity c ompost, a ny o ther
subsidy o r i ncentive r eceived f rom t he G overnment o f | ndiao r S tate
Government and insurance claims;

(c) all payments made by the Desighated ULB on account of the Capital Grant
and {Tipping Fee}; and

(d) User Charges recovered from Waste Generators.

Provided that the Senior Lenders may make direct disbursements to any Contractor
in accordance with the express provisions contained in this behalf in the Financing
Agreements.

{The Designated ULB shall at all times and in any month of the Concession, ensure
that in the Reserve Sub-Account (“Reserve Fund”) under the Escrow Account, an
amount equivalent to immediately next two months {Tipping Fee} payable to the
Concessionaire in accordance with terms hereof, is deposited and maintained. The
Parties agree that so long as the Concessionaire performs its obligations hereunder
and the Designated ULB does not notify the Escrow Bank in respect of any non-
performance or breach of obligation by the Concessionaire directing Escrow Bank
to stop any appropriation from the Reserve Fund; in case of any delay by the
Designated ULB in payment of due and undisputed amount to the Concessionaire
subject to and in accordance with the terms hereof, the Concessionaire shall be
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11.3.

11.4.

entitled to tap the Reserve Fund to withdraw the amount due, which would be
deposited and applied as per the appropriation order agreed in Clause 11.3 below.
In case of such tapping, the Designated ULB/Participating ULBs shall forthwith top
up and maintain the required reserve in the Reserve Fund.}

Withdrawals during Concession Period

11.3.1.The Concessionaire shall, at the time of opening the Escrow Account,

give irrevocable instructions to the Escrow Bank instructing, inter alia,
that deposits in the Escrow Account shall be appropriated in the
following order every month, or at shorter intervals as necessary, and if
not due in a month then appropriated proportionately in such month
and r etained in t he Escrow Account and paid out from in t he month
when due:

all taxes due and p ayable by the Concessionaire for and i n respect of the
Project;

all p ayments r elating to construction o f t he P roject, subjecttoandi n
accordance w ith t he conditions,i fan y,se tf orthi nt he Fi nancing
Documents;

O&M Expenses, subj ect to the ceiling, ifany, set forthin the Financing
Agreements;

O&M Expenses and other costs and expenses incurred by the Designated ULB
in accordance with the provisions of this Agreement, and c ertified by the
Designated ULB as due and payable to it;

Concession Fee due and payable to the Designhated ULB;}

all payments and D amages c ertified by t he Designated U LB as due and
payable to it by the Concessionaire;

monthly proportionate provision of Debt Service due in an Accounting Year;
any reserve requirements set forth in the Financing Agreements; and

balance, if any, in accordance with the instructions of the Concessionaire.

11.3.2. The Concessionaire shall not in any manner modify the order of

payment specified in Clause 11.3.1 above.

Withdrawals upon Termination

11.4.1. Notwithstanding anything to the contrary contained in this Agreement,

(a)

all amounts standing to the credit of the Escrow Account shall, upon
Termination, be appropriated in the following order:

all taxes due and payable by the Concessionaire for and in respect of the
Project;
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(b)
(©
(d)
(e)
(f)

(¢)
(h)

90% (ninety per cent) of Debt Due;
{outstanding Concession Fee;}

all p ayments and D amages c ertified by t he Designated U LB as due and
payable to it by the Concessionaire;

retention and payments relating to the liability for defects and deficiencies;
incurred and accrued O&M Expenses;

any other payment required to be made under this Agreement; and

balance, if any, in accordance with the instructions of the Concessionaire.

Provided that no appropriations shall be made under sub-clause (h) of
this Clause 11.4.1 until a divesting certificate has been issued by the
Designated ULB.

11.4.2. The provisions of this Article 11 and the instructions contained in the

Escrow Ag reement sh all r emain in f ull f orce a nd e ffect un til the
obligations set forth in Clause 11.4.1 have been discharged.
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ARTICLE 12

12. INSURANCE
12.1 Insurance Cover

The Concessionaire shall, at its cost and expense, purchase and maintain effective
from the C ompliance D ate and dur ing the Term suc h insurance po licies for such
maximum sums as ar € necessary and ¢ ustomary under Fi nancing D ocuments and
Applicable Laws, and/or in accordance with Good Industry Practice (or may in the
future become a vailable) on ¢ ommercially r easonable t erms a nd r easonably
required to be maintained consistent with projects and facilities of the size and
type of the Project, including but not limited to the following:

(a) Builders’/Contractors’ all risk insurance;
(b) Erection insurance and/or break down insurance;

() Public liability insurance applicable for the Term, Closure and P ost Closure
Period;

(d) Statutory insurances such as workmen’s compensation insurance or any
other insurance required by the Applicable Laws;

(e) Comprehensive Third Party liability insurance including injury or death to
Persons who may enter the Site;

(f) Insurance po liciesr elatedt oan yo ft he C oncessionaire’s o bligations
hereunder; and

(g) Any o ther insurance that may be considered necessary by the D esignated
ULB/GoHP/Lenders o ft he C oncessionaire,i fany ,t opr otectt he
Concessionaire, its employees and its assets (against loss, damage or
destruction at replacement value) or otherwise, including all Force Majeure
Events that are insurable and not otherwise covered in items (a) to (f).

12.2 Insurance Companies and Costs

(a) The Concessionaire shall insure all insurable Project Assets comprised in the
Project.

(b) All insurance policies supplied by the Concessionaire shall include a waiver
of any right of subrogation of the insurers there under against, inter alia,
the Designated ULB and the Participating ULBs, and its assigns, subsidiaries,
affiliates, e mployees, i nsurers and unde rwriters and o f any rightof t he
insurers of any set-off or counterclaim or any other deduction, whether by
attachment o r o therwise, i n r espect o f any liability o f any suc h pe rson
insured under any such policy.

(c) The Concessionaire hereby further releases, assigns and w aives any and all
rights o f r ecovery ag ainst, i nter al ia, t he D esignated U LBand / or
Participating U LBs, and i ts af filiates, subsi diaries, e mployees, suc cessors,
assigns, insurers and underwriters, which the Concessionaire may otherwise
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12.3

12.4

12.5

have or acquire in or from or in any way connected with any loss covered by
policies o f i nsurance maintained o r r equired t o be m aintained by t he
Concessionaire pursuant to this Agreement (other than Third Party liability
insurance po licies) or be cause o f de ductible ar ticles in or inadequacy o f
limits of any such policies of insurance, unless otherwise mentioned in this
Agreement.

Evidence of Insurance Cover

The Concessionaire shall, from time to time, provide to the Designated ULB copies
of alli nsurance policies ( or appropriate endorsements, certifications or other
satisfactory evidence of insurance) obtained by the Concessionaire in ac cordance
with this Agreement.

Application of Insurance Proceeds

All m oneys r eceived un der i nsurance po licies shal | be pr omptly appl ied by t he
Concessionaire t owards r epair o r r enovation or r estoration o r subs titution o r
replacement of the Project or any part thereof, which may have been damaged or
destroyed. T he C oncessionaire shal | ¢ arry o ut suc h r epair o rr enovationo r
restoration or substitution or replacement to the extent possible in such manner
that t he Project or any part t hereof, shal |, af ter suc h r epair or r enovationor
restoration o r subst itution o r r eplacement be as f ar as po ssiblei nt he sam e
condition as t hey were before such damage or destruction, normal wear and t ear
excepted.

Validity of the Insurance Cover

The Concessionaire shall pay the premium payable on such insurance policies so as
to keep the policies in force and v alid throughout the Term and f urnish copies of
the same to the Designated ULB. Each insurance policy shall provide that the same
shall no t b e ¢ ancelled o r t erminated unl ess 1 0 ( ten) day s’ c lear no ticeo f
cancellation i s pr ovided t o t he Designated ULBinwriting. Ifatanytimethe
Concessionaire fails to purchase and maintain in full force and effect any and all of
the insurances r equired unde r t his Ag reement, t he D esignated ULB on be half o f
itself and/ or P articipating U LBs m ay at its o ption pur chase and m aintain suc h
insurance and al | sum s incurred by t he Designated U LB in t his be half shal | be
reimbursed by t he C oncessionaire f orthwith o n de mand, f ailing w hich t he same
shall be recovered by the Designated ULB on behalf of itself and/ or Participating
ULBs by exercising right of set off or otherwise from the Performance Security.
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ARTICLE 13

13.

13.1

13.2

FORCE MAJEURE

The word "Party” and "Parties" in this Article shall refer to either the Concessionaire
or the Designated ULB.

Force Majeure

As used in this Agreement, t he e xpression “ Force Majeure” or “Force Majeure
Event” shall, save and except as expressly provided otherwise, mean occurrence in
Indiaof any or all of Non-Political Ev ent, | ndirect P olitical Ev ent an d P olitical
Event, as defined in Clauses 13.2, 13.3 and 13.4 respectively, if it affects the
performance by the Party claiming the be nefit of Force Maj eure ( the “ Affected
Party”) o f i ts obligations unde r t his Ag reement and whichactorevent(a)is
beyond the reasonable control of the Affected Party; and (b) the Affected Party
could not have prevented or overcome by exercise of due diligence and following
Good Industry Practice; and (c) has Material Adverse Effect on the Affected Party.

Non-Political Event
A Non-Political Event shall mean one or more of the following acts or events:

(a) acto f God, e pidemic, e arthquake, | andslide, c yclone, flood, volcanic
eruption, chemical or radioactive contamination or ionising radiation, fire
or explosion (to the extent of contamination or radiation or fire or explosion
originating from a source external to the Site);

(b) strikes o r bo ycotts ( othert hant hose i nvolving t he C oncessionaire,
Contractors or their respective e mployees/representatives, or attributable
to any act or omission of any of them) interrupting Project
development/implementation for a continuous period of 7 (seven) days and
an aggregate period exceeding 14 (fourteen) days in an Accounting Year not
being an Indirect Political Event set forth in Clause 13.3;

(c) any f ailure or delay of a Contractor but only tothe e xtentcausedby
another N on-Political Ev ent and w hich do es no t r esult i n any o ffsetting
compensation being payable to the Concessionaire by or on behalf of such
Contractor;

(d) any judgment or order of any court of competent jurisdiction or statutory
authority made against the Concessionaire in any proceedings for r easons
other than failure of the Concessionaire to comply with any Applicable Law
or Applicable Permits or on account of breach thereof, or of any contract,
enforcement of this Agreement or exercise of any of its rights under this
Agreement by the Designated ULB;
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13.3

13.4

(e)

(f)

the di scoveryo fg eological c onditions, t oxic ¢ ontaminationo r
archaeological remains on the Site that could not reasonably have been
expected to be discovered through a site inspection; or

any event or circumstances of a nature analogous to any of the foregoing.

Indirect Political Event

An Indirect Political Event shall mean one or more of the following acts or events:

(@)

(b)

(c)

(d)

(e)

(f)

(g)
(h)

an act of war (whether declared or undeclared), invasion, armed conflict or
act of foreign e nemy, blockade, e mbargo, riot, i nsurrection, t errorist or
military action, civil commotion or politically motivated sabotage involving
the Site(s) and location of the Project;

any po litical o r e conomic uphe aval, di sturbance, m ovement, st ruggle or
similar occurrence which could not have been anticipated or foreseen by a
prudent person and which causes the construction or operation of the
Project to be financially unviable or otherwise not feasible;

industry-wide o r S tate-wide st rikes o r i ndustrial ac tion f or a ¢ ontinuous
period of 7 (seven) days and exceeding an aggregate period of 14 (fourteen)
days in an Accounting Year;

any civil commotion, boycott or political agitation which prevents collection
of fee or c onsideration by t he C oncessionaire for a n a ggregate p eriod
exceeding 14 (fourteen) days in an Accounting Year;

failure of the Designated ULB to permit the Concessionaire to continue the
discharge of its obligations hereunder, with or without modifications, in the
event of s toppage of such w orks a fter d iscovery of a ny g eological or
archaeological finds or for any other reason;

any failure or delay of a Contractor to the extent caused by any Indirect
Political Event and w hich does not result in any offsetting c ompensation
being payable to the Concessionaire by or on behalf of such Contractor;

any Indirect Political Event that causes a Non-Political Event; or

any event or circumstances of a nature analogous to any of the foregoing.

Political Event

A Political Event shall mean one or more of the following acts or events by or on
account of any Government Instrumentality:

(a)

(b)

(c)

Change in Law, only if consequences t hereof cannot be dealt with under
and in ac cordance with the provisions o f Article 15 and its e ffect, in
financial terms, exceeds the sum specified in Clause 15.1;

Compulsory acquisition in national interest or expropriation of any Project
Assets or rights of the Concessionaire;

unlawful or unauthorised or without jurisdiction revocation of, or refusal to
renew o r g rant w ithout v alid ¢ ause, any c learance, l icence, pe rmit,
authorisation, no objection certificate, consent, approval o r e xemption
required by the Concessionaire or any of the Contractors to perform their
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13.5

(d)

(e)

respective o bligations under t his Ag reement and t he P roject Ag reements;
provided that such delay, modification, denial, refusal or revocation did not
result from the Concessionaire’s or any Contractor’s inability or failure to
comply with any c ondition r elating t o g rant, m aintenance or r enewal o f
such clearance, licence, authorisation, no objection certificate, exemption,
consent, approval or permit;

any f ailure or de lay o f a C ontractor but only t o t he e xtent ¢ aused by
another P olitical Ev entand w hichdo esno tr esulti nany o ffsetting
compensation being payable to the Concessionaire by or on behalf of such
Contractor; or

any event or circumstance of a nature analogous to any of the foregoing.

Duty to report Force Majeure Event

13.5.1Upon occurrence of a Force Majeure Event, the Affected Party shall by

(@)

(b)

(c)

(d)

notice report such occurrence to the other Party forthwith. Any notice
pursuant hereto shall include full particulars of:

the nature and extent of each Force Majeure Event which is the subject of
any claim for relief under this Article 13 with evidence in support thereof;

the estimated duration and the effect or probable effect which such Force
Majeure Event is having or will have on the Affected Party’s performance of
its obligations under this Agreement;

the m easures w hich t he Af fected P arty is t aking or proposes to take f or
alleviating the impact of such Force Majeure Event; and

any other information relevant to the Affected Party’s claim.

13.5.2 The Affected Party shall not be entitled to any relief for or in respect

of a Force Majeure Event unless it shall have notified the other Party
of the occurrence of the Force Majeure Event as soon as reasonably
practicable, and in any event no later than 7 (seven) days after the
Affected Party knew, or ought reasonably to have known, of its
occurrence, and shall have given particulars of the probable material
effect t hat t he Force Ma jeure E ventis likely toh aveo n the
performance of its obligations under this Agreement.

13.5.3 For so long as the Affected Party continues to claim to be materially

affected by such Force Majeure Event, it shall provide the other Party
with regular (and not less than weekly) reports containing information
as required by Clause 13.5.1, and such other information as the other
Party may reasonably request the Affected Party to provide.

13.6 Effect of Force Majeure Event on the Concession

13.6.1 Upont heo ccurrenceo fa ny Force Ma jeure E vent pr iort o the

Compliance D ate, the period set forth for achieving Financial C lose
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13.6.2

shall be extended by a period equal in length to the duration of the
Force Majeure Event.

At any time after the Compliance D ate, if any Force Ma jeure E vent
occurs:

before COD, the Concession Period and the dates set forth in the Project
Completion Schedule shall be extended by a period equal in length to the
duration for which such Force Majeure Event subsists; or

after COD, whereupon the Concessionaire is unable to collect {Tipping
Fee} and/or compost assistance fees under policy of Market Development
Assistance for City compost, despite making best efforts, the Concession
Period shall be extended by a period, equal in length to the period during
which the Concessionaire was prevented from collection of said fees on
account thereof.

13.7 Allocation of costs arising out of Force Majeure

13.7.1

13.7.2

(b)

(€)

Upon occurrence of any Force Ma jeure Event prior to the C ompliance
Date, the Parties shall bear their respective costs and no Party shall be
required to pay to the other Party any costs thereof.

Upon occurrence of a Force Majeure Event after the Compliance Date,
the costs incurred and attributable to such event and directly relating to
the Project (the “Force Majeure Costs”) shall be allocated and paid as
follows:

upon oc currence of a N on-Political Ev ent, t he P arties shal | be ar t heir
respective Force Majeure Costs and neither Party shall be required to pay to
the other Party any costs thereof;

attributable t o s uch | ndirect P olitical Ev ent, and no te xceeding the
Insurance C over f or suc h | ndirect P olitical Ev ent, shal |l be borne by the
Concessionaire, andt ot he e xtent Fo rce Maj eure C osts e xceed s uch
Insurance Cover, one half of such excess amount shall be reimbursed by the
Designated ULB to the Concessionaire; and

upon occurrence of a Political Event, all Force Majeure Costs attributable to
such P olitical Ev ent sh all be r eimbursed by t he Designated U LB to th e
Concessionaire.

For the avoidance of doubt, Force Majeure Costs may include interest
payments on de bt, operation and m aintenance e xpenses, any increase in
the cost of discharging obligations hereunder on account of inflation and all
other costs directly attributable to the Force Majeure Event, but shall not
include | oss o f f ee r evenues o r de bt r epayment o bligations, a nd f or
determining suc h costs, i nformation c ontained in t he Financial Document
may be relied upon to the extent that such information is relevant.
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13.7.3 Save and except as expressly provided in this Article 13, neither Party
shall be liable in any manner whatsoever to the other Party in respect of
any | oss, d amage, c ost, e xpense, claims, de mands and pr oceedings
relating toorarisingoutof occurrence or e xistenceo fany F orce
Majeure Event or exercise of any right pursuant hereto.

13.8 Termination Notice for Force Majeure Event

If a Force Majeure Event subsists for a period of 180 (one hundred and eighty) days
or more within a ¢ ontinuous pe riod of 3 65 ( three hundr ed and si xty five) days,
either P arty m ay in its di scretion t erminate t his Ag reement by i ssuing a
Termination N otice tot he o ther P arty w ithout be ing | iable i n any m anner
whatsoever, save as provided in this Article 13, and upon issue of such Termination
Notice, this Agreement shall, notwithstanding anything to the contrary contained
herein, stand terminated forthwith; provided that before issuing such Termination
Notice, the Party intending to issue the Termination Notice shall inform the other
Party of such intention and grant 15 (fifteen) days to make a representation, and
may after the expiry of such 15 (fifteen) days period, whether or not it is in receipt
of such representation, in its sole discretion issue the Termination Notice.

13.9 Termination Payment for Force Majeure Event

13.9.1 If Termination is on account of a Non-Political Event, the Designated
ULB shall mak e a T ermination P ayment t o t he Concessionaire in an
amount lowest of following a) or b):

(a) 90% of book value of Project Asse ts based on historic i nvestment (net of
depreciation) c reated by t he C oncessionaire | ess i ntangible asse ts. I tis
specially clarified here that the cost of Project Assets would not include the
cost o f o riginal i nfrastructure and asse ts whichw as pr ovidedt ot he
Concessionaire.
or

(b) 75% of Debt Due less pending insurance claims

13.9.2 If T erminationis o na ccount of a nl ndirect P olitical E vent, t he
Designated ULB shall make a Termination Payment to the
Concessionaire in an amount lowest of following a) or b):

(@) 100% of book value of Project Assets based on historic investment (net of
depreciation) c reated by t he C oncessionaire | ess i ntangible asse ts. I tis
specially clarified here that the cost of Project Assets would not include the
cost o f o riginal i nfrastructure and asse ts w hichw as pr ovidedt ot he
Concessionaire.

or
(b) 90% of Debt Due less pending insurance claims

13.9.3 If Termination is o n account of a Political Event, the Designated ULB
shall make a Termination Payment to the Concessionaire in an amount
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13.10

13.11

that would be payable under Clause 16.4.6 as if it were an Designated
ULB Default.

Dispute resolution

Int he eventt hat the P arties ar e unabl e t 0 ag ree in g ood f aith about th e
occurrence or e xistence of a Force Majeure Event, such Dispute shall be finally
settled i n ac cordance w ith t he D ispute R esolution P rocedure; provided t hat t he
burden of proof as to the occurrence or existence of such Force Majeure Event shall
be upon the Party claiming relief and/or excuse on account of such Force Majeure
Event.

Excuse from performance of obligations

If the Affected Party is rendered wholly or partially unable to perform its
obligations under this A greement be cause of a Force Majeure Event, itshall be
excused from performance of such of its obligations to the extent it is unable to
perform on account of such Force Majeure Event; provided that:

(a) the suspension of performance shall be of no greater scope and of no longer
duration than is reasonably required by the Force Majeure Event;

(b) the Af fected P arty shall ma ke all r easonable e fforts t o mi tigate or limit
damage to the other Party arising out of or as a result of the existence or
occurrence of such Force Majeure Event and to cure the same; and

(c) when the Af fected Party is able to resume performance of its obligations
under this Agreement, it shall give to the other Party notice to that effect
and shall promptly resume performance of its obligations hereunder.
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ARTICLE 14

14.

14.1.

14.2.

14.3.

SUSPENSION OF CONCESSIONAIRE’S RIGHTS
Suspension upon Concessionaire Default

Upon occurrence of an Concessionaire Event of Default, the Designated ULB shall
be e ntitled, w ithout prejudicet oi ts other r ights and r emedies unde r t his
Agreement including its rights of Termination hereunder, to (i) suspend all rights of
the C oncessionaire und er t his Ag reement i ncluding t he C oncessionaire's right t o
receive Payments (under Article 10) and/ or Capital Grant, and o ther r evenues
pursuant he reto, and ( ii) e xercise suc h rights i tself and pe rform t he obligations
hereunder or authorise any other person to exercise or perform the same onits
behalf during suc h suspe nsion ( the " Suspension”). Suspe nsion he reunder shal | be
effective f orthwith upo ni ssueo fno ticeb yt heD esignatedU LBt ot he
Concessionaire and may extend up to a period not exceeding 180 (one hundred and
eighty) days from the date of issue of suc h notice; provided t hat up on written
request from the Concessionaire and t he Lender’s Representative, the Designated
ULB shall extend the af oresaid period of 180 (one hundred and e ighty) days by a
further period not exceeding 90 (ninety) days.

Designated ULB to act on behalf of Concessionaire

14.2.1. During the period of Suspension, the Designated ULB shall, on behalf of the
Concessionaire, collect all fee and revenues under and in accordance with
this Ag reement and deposit the sam ei n the Escrow Ac count. T he
Designated U LB shal | be e ntitled t o m ake w ithdrawals f rom t he Escrow
Account form eetingt hec ostsi ncurredby i tf or dischargingt he
Concessionaire’s obligations.

14.2.2. During the period of Suspension hereunder, all rights and liabilities vested
in the Concessionaire in accordance with the provisions of this Agreement
shall c ontinue t o v est t herein and al | things do ne o r actions taken,
including e xpenditure incurred by the Designated ULB for discharging the
obligations o f the C oncessionaire unde r and in ac cordance w ith t his
Agreement and the Project Agreement, shall be deemed to have been done
or taken for and o n behalf of the Concessionaire and t he Concessionaire
undertakes to indemnify the Designated ULB for all costs incurred during
such period.

Revocation of Suspension

14.3.1. In the event that the Designated ULB shall have rectified or removed the
cause of Suspension within a period not exceeding 90 (ninety) days from
the date of Suspension, it shall have the option to revoke the Suspension
and restore the rights of the Concessionaire under this Agreement. For the
avoidance of doubt, the Parties expressly agree that the Designated ULB
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14.3.2.

may, in its discretion, revoke the Suspension at any time, whether or not
the cause of Suspension has been rectified or removed hereunder.

Upon the Concessionaire having cured the Event of Default within a period
not exceeding 90 (ninety) days from the date of Suspension, the Designated
ULB shall revoke the Suspension forthwith and restore all rights of the
Concessionaire under this Agreement.

14.4. Substitution of Concessionaire

At any time during the period of Suspension, the Lenders' Representative, on
behalf of Senior Lenders, shall be entitled to substitute the Concessionaire under
and i n ac cordance w ith Article 17 and the S ubstitution Ag reement, and upo n
receipt of notice there under from the Lender's Representative, the Designated
ULB shall withhold Termination for a period not exceeding 180 (one hundred and
eighty) days from the date of Suspension, and any extension thereof under Clause
14.1, for enabling the Lenders' Representative to exercise its rights of substitution
on behalf of Senior Lenders.

14.5. Termination

14.5.1.At any time dur ing t he pe riod of Suspe nsion unde r t his Article 14, t he

Concessionaire may by notice require t he D esignated ULB to revoke the
Suspension and issue a T ermination N otice. Subject to the rights of the
Lenders' Representative to undertake subs titution in accordance with the
provisions of this Agreement and within the period specified in Clause 14.4,
the Designated ULB shall, within 15 (fifteen) days of receipt of such notice,
terminate this Agreement under and in accordance with Article 14.

14.5.2.Notwithstanding a nything to the contrary contained in this Agreement, in

the event that Suspension is not revoked within 180 (one hundred and
eighty) days from the date of Suspension hereunder or within the extended
period, if any, set forth in Clause 14.1, the Concession Agreement shall,
upon expiry of aforesaid period, be deemed to have been terminated by
mutual agreement of the Parties and all provisions of this Agreement shall
apply, mutatis mutandis, to such Termination as if a T ermination Notice
had be eni ssuedby t he Designated U LB upono ccurrenceo fa
Concessionaire Default.
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ARTICLE 15

15.

CHANGE IN LAW

15.1.

Increase in costs

15.1.1.

Change in Law shall mean the occurrence or coming into force of any of
the following, after the Effective Date:

The e nactmento fa nyne wl ndianl aw includingl awsr elated to
environment/emission/ discharge standards;

The repeal, modification or re-enactment of any Applicable Law;

A change in the interpretation or application of any Indian law by a court of
record;

15.1.2. Provided that Change in Law shall not include:

a.

15.1.3.

15.1.4.

a.

Coming into e ffect, af ter the Effective D ate, of any provision or st atute
which is already in place as of the Effective Date;

Anyne wl awo rany c hangei nt hee xistingl aw unde rt he ac tive
consideration of or in the contemplation of any government as of the
Effective Date which is a matter of public knowledge (including interalia,
bye laws, directions, orders, regulations to be issued under the SWM Rules);
and

Any change in the rates of the T axes w hich have a di rect e ffect on the
Project.

Subject to Change in Law resulting in Material Adverse Effect and subject to
the C oncessionaire t aking ne cessary m easures t o mitigate t he i mpactor
likely impact of Change in Law on the Project, if as a r esult of Change in
Law, t he C oncessionaire suf fers anincrease in costs or reductioninnet
after-tax return or other financial burden (“Additional Cost”), the
aggregate f inancial ef fect of w hich e xceeds Rs. 10,00,000 ( Rupees Ten
Lakhs only) in any Accounting Year, the Concessionaire may so notify the
Designated ULB and pr ovide the information’s as provided in Clause 15.1.4
below and propose amendments to this Agreement so as to place the
Concessionaire in the same financial position as it would have enjoyed had
there been no such Change in Law resulting in increased costs, reduction in
return or other financial burden as af oresaid. The said remedial measures
would be discussed and consequences arising therefrom shall be dealt with
as per terms of Clause 15.1.5 below.

Upon occurrence of a C hange in Law, the Concessionaire shall pr omptly,
notify Designated ULB and the PMU of the following:

the nature and the impact of Change in Law on the Project;
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15.1.5.

the estimate of the Additional Cost likely to be incurred by the
Concessionaire on account of Change in Law;

The measures, which the Concessionaire has t aken or proposes to take to
mitigate the impact of Change in Law, including in particular, minimising
the Additional Cost; and

The relief sought by the Concessionaire.

Upon no tice by t he C oncessionaire, t he P arties shal | m eet, as so on as
reasonably practicable but no later than 30 (thirty) days from the date of
notice, and either agree on amendments to this Agreement or on any other
mutually agreed arrangement.

Provided that if no agreement is reached in respect of af oresaid remedial
measure to cure the adverse effect of Change in Law within 90 (ninety) days
of the aforesaid notice, t he Concessionaire may by no tice require t he
Designated U LB t o pay an am ount e quivalent t 0 5 0% (fifty pe rcent) of
Additional C ost as de termined/ certified by P MU based on the facts and
circumstances and v erificationo fi nformation subm ittedby t he
Concessionaire. For the avoidance of doubt, it is agreed that this Clause
15.1shal lbe r estrictedt oc hangesi nl aw di rectly af fectingt he
Concessionaire’s costs of performing its obligations under this Agreement.
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ARTICLE 16

16. EVENTS OF DEFAULT AND TERMINATION
16.1. Events of Default

Event of Default shall mean either Concessionaire Event of Default or Designated
ULB Event of Default or both as the context may admit or require.

16.2. Concessionaire Event of Default

In addi tion t 0 any e vents spe cified e lsewhere i n t his Ag reement, a ny of t he
following e vents shal | constitute an Ev ent o f D efault by t he C oncessionaire
("Concessionaire Event of Default”) unless such event has occurred as a result of
one or more of the following reasons:

a.

The Concessionaire has failed to process the MSW at the proposed site for a
continuous period of three days or an aggregate period of seven days in any
Month; This period shall be exclusive of the maintenance schedule of the
Processing Facility;

The Concessionaire is in Material Breach of any of its obligations under this
Agreement in respect of which a specified time period has not been
specified in this Agreement and the same has not been remedied for more
than 30 (thirty) days;

Any representation made or warranty given by the Concessionaire under
this Agreement is found to be false or misleading;

A resolution for voluntary winding up has been passed by the shareholders
of the Concessionaire;

Any petition for winding up of the Concessionaire has be en admitted and
liquidator or provisional liquidator has been appointed or the Concessionaire
has be en ordered t o be wound up b y C ourt of c ompetent j urisdiction,
except for the pur pose of am algamation or r econstruction with the prior
consent of Designated ULB, provided that, as part of such amalgamation or
reconstructionandt he am algamated o rr econstructed e ntity has
unconditionally assum ed al  sur viving o bligations o f the C oncessionaire
under this Agreement;

Abandonment of the Project by the Concessionaire;

The C oncessionaire ha s unl awfully r epudiated t his Ag reement o r has
otherwise expressed an intention not to be bound by this Agreement;

The Concessionaire has suf fered an at tachment levied on any of its assets
which has ¢ aused oris likely to c ause a M aterial Adv erse Ef fect on t he
Project and such attachment has continued for a pe riod exceeding 90
(ninety) days;

71




The Concessionaire fails to obtain and m aintain a v alid Pe rformance B ank
Guarantee for the requisite amounts in terms of this Agreement;

No collection of waste for consecutive 7 (seven) days after starting door to
door collection in a particular area; and

{The Concessionaire fails to pay any instalment of Concession Fee for a
period of more than 30 (thirty) days.}*°

16.3. ULB Event of Default

16.3.1 Any of the following events shall constitute an event of default by the Participating
ULBs ("ULB Event of Default”), when not c aused by a C oncessionaire Event of
Default or Force Majeure Event:

a.

Designated ULB has failed t o ma ke a ny p ayments including pay ment o f
Capital Grant and {Tipping Fee} due to the Concessionaire and more than 90
(ninety) days have elapsed since such default;

Any of the Participating ULBs is in Material Breach of any of its obligations
under this Agreement and have failed to cure such breach within 30 (thirty)
days of receipt of notice thereof issued by the Concessionaire;

Any of the Participating ULBs have unlawfully repudiated this Agreement or
otherwise expressed its intention not to be bound by this Agreement;

Any of the Participating ULBs have unreasonably withheld or delayed grant
of any approval or permission within its respective j urisdictions and suc h
delay and w ithholding i s no t at tributable t o C oncessionaire o r F orce
Majeure which the Concessionaire is obliged to seek under this Agreement,
and thereby caused or likely to cause Material Adverse Effect; and

Any r epresentations made or w arranties given by the Participating U LBs
under this Agreement have been found to be false or misleading.

16.4. Termination due to Event of Default
16.4.1Termination for Concessionaire Event of Default

a.

Without prejudice to any other right or remedy which Designated ULB may
have in respect thereof under this Ag reement, upon the occurrence of a
Concessionaire Ev ent o f D efault, Designated U LB shall, be e ntitled t o
terminate this Agreement in the manner as set out under sub clause (b) of
Clause 16.4.1 and sub clause (c) of Clause 16.4.1.

Provided however that upon the occurrence of a C oncessionaire Event of

1% pelete if not applicable
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Default as specified under Clause 16.2, Designated ULB may terminate this
Agreement by issue of Termination Notice in the manner set out under sub
clause (c) of Clause 16.4 after giving the Concessionaire an o pportunity of
hearing.

If the Designated ULB decide t o t erminate t his Ag reement pur suant t o
preceding sub clause (a) above, it shall in the first instance issue
Preliminary Notice to the Concessionaire. Within 30 (thirty) days of receipt
of t he Preliminary N otice, t he C oncessionaire shal | submit to Designated
ULB in sufficient detail, t he manner in w hich it proposes to cure the
underlying Event of Default (the “Concessionaire's Proposal to Rectify”).
In case of non-submission of the Concessionaire's Proposal to Rectify within
the said period of 30 (thirty) days, Designated ULB shall be e ntitled to
terminate this Agreement by i ssuing T ermination N otice, andt he
Performance Security of the Concessionaire shall get forfeited.

If the Concessionaire’s Proposal t o R ectify is submitted within t he pe riod
stipulated t herefore, t he C oncessionaire shal | hav e f urther pe riod of 30
(thirty) days to remedy/ cure the underlying Event of Default. If, however
the Concessionaire fails to remedy/cure the underlying Event of Default
within suc h f urther pe riod al lowed, Designated ULB shall be e ntitled to
terminate t his Ag reement, by i ssue o f T ermination N oticeandt he
Performance Security of the Concessionaire shall get forfeited.

16.4.2. Termination for ULB Event of Default

a.

Without prejudice to any other right or remedy w hich the Concessionaire
may have in respect thereof under this Agreement, upon the occurrence of
Participating ULBs Event of Default, the Concessionaire shall be entitled to
terminate this Agreement by issuing Termination Notice.

If the Concessionaire decides to terminate t his Agreement pursuant to
preceding sub-clause (a), itshallinthe first instance i ssue P reliminary
Notice to all the Participating ULBs including the Designated ULB. Within 30
(thirty) days of receipt of Preliminary Notice, the Designated ULB on behalf
of de faulting Participating U LB(s) shall f orward t o t he C oncessionaire i ts
proposalt or emedy/ c uret heunde rlyingEv ento fD efault ( the
"Participating ULB Proposal to Rectify”). In case of non - submission of
Participating ULB Proposal to rectify (by the Designated ULB on behalf of
the defaulting ULB) within the period stipulated therefore, Concessionaire
shall be entitled to terminate this Agreement by issuing Termination Notice.

If Participating ULB Proposal to Rectify is forwarded to the Concessionaire
within the period stipulated therefore, such Participating ULB(s) shall have
further period of 30 (thirty) days to remedy/ cure the underlying Event of
Default. I f, h owever such Participating ULB fails t o r emedy/ c ure t he
underlying Ev ent o f D efault w ithin suc h f urther pe riod al lowed, the
Concessionaire shal | be e ntitled t o t erminate t his Ag reement by i ssuing
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Termination Notice.
16.4.3. Termination Notice

If a Party has become entitled to do so decide to terminate this Agreement
pursuantt ot he pr eceding Clauses 16.4.1 or 16.4.2,i tshal li ssue
Termination Notice setting out:

a. in sufficient detail the underlying Event of Default;

b. the Termination Date which shall be a date occurring not earlier than 60
(sixty) days from the date of Termination Notice;

C. the e stimated t ermination pay ment i ncluding the de tails o f c omputation
thereof; and

d. any other relevant information.
16.4.4. Obligation of Parties

Following issue of T ermination N otice by e ither P arty, t he P arties shall
promptly take all suc h steps as m ay be necessary or required to ensure
that;

a. until Termination is final the Parties shall, to the fullest e xtent possible,
discharge t heir r espective o bligations so a s t o m aintain t he ¢ ontinued
operation of the Project;

b. the Termination Payment, if any, payable by Designated ULB in accordance
with Clause 16.4.6 is paid to the Concessionaire within 30 (thirty) days of
the Termination Date; and

C. the Project is handed back to the Designated ULB and all the Participating
ULBs, byt he C oncessionaire on t he T ermination Da te f ree f rom a ny
Encumbrance al ongw ithany payment that maybe due by the
Concessionaire to Designated ULB.

16.4.5. Withdrawal of Termination Notice

Notwithstanding any thing inconsistent contained in this Agreement, if the
Party w ho has be en served w ith the Termination N otice c ures t he
underlying Event of D efault to t he satisfaction of the other Party at any
time before the Termination occurs, the Termination Notice shall be
withdrawn by the Party which had issued the same:

Provided that the Party in breach shall compensate the other Party for any
direct costs/ consequences occasioned by the Event of Default which caused
the issue of Termination Notice.
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16.5.

16.4.6. Termination Payment for ULB Event of Default

b.

Upon Termination of this Agreement on account of ULB Event of Default,
the C oncessionaire sha ll be e ntitled t or eceive bac k t he P erformance
Security from the and also receive Termination Payment of an amount equal
to the lowest of following sub-clause (a) or (b):

100% (hundred pe rcent) of bo ok v alue o f P roject Asse ts base d on hi storic
investment (net of depreciation) created by the concessionaire less intangible
assets. It is specially clarified here that the cost of Project Assets would not
include t he c ost o f o riginal pr oject f acility w hich w as pr ovided t o t he
Concessionaire.

OR

Debt Due less pending insurance claims

16.4.7. Termination Payment for Concessionaire Event of Default

Upon Termination of this Agreement on account of Concessionaire Event of
Default no Termination Payment shall be made to the Concessionaire and the
Designated ULB shall be entitled to forfeit the Performance Security of the
Concessionaire.

Rights of Participating ULBs on Termination

16.5.1. Upon Termination of this Agreement for any reason whatsoever, Designated

ULB shal lupo nm aking t he Termination Payment,i fany , tot he
Concessionaire, along with other Participating ULBs have the power and
authority to:

enter upon and t ake po ssession and ¢ ontrol of t he P roject Facilities and
Project Assets forthwith; and

prohibit the Concessionaire and an y person claiming through or under the
Concessionaire f rom e ntering upo n/ de aling w ith t he Project i ncluding
Project Facilities and Project Assets.

16.5.2. Notwithstanding any thing contained in this Agreement, Participating ULBs

shall not, as consequence of Termination or otherwise, have any obligation
whatsoever including but not limited to obligations as to compensation for
loss of e mployment, ¢ ontinuance or r egularisation of e mployment,
absorption or re-employment on any ground, in relation to any person in the
employment of or engaged by the Concessionaire in c onnection with the
Project, and t he hand back of the Project Facilities and Project Assets by
the C oncessionaire t o Participating ULBs, shall be f ree f rom any such
obligation/ fee/ penalties/ taxes.
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(@)

(b)

(c)

Termination Payment shall become due and pay able to the Concessionaire
within 15 (fifteen) days of a de mand being made by the Concessionaire to
the Designated ULB with the necessary particulars, and in the event of any
delay, the Designated ULB shall pay interest at a rate equal to 3% (three per
cent) above the Bank Base Rate on the amount of T ermination Payment
remaining unpai d; pr ovided t hat suc h de lay shall not exceed 90 ( ninety)
days. Fo rt he avoidance o fdo ubt,i ti s expressly ag reed t hat the
Termination Payments shall become due and payable by the Designated ULB
upon ac tual o r ¢ onstructive t ransfero ft he P roject Asse ts by the
Concessionaire t o t he Participating U LBs ¢ lear f rom al | e nhcumbrances,
charges and liens whatsoever, unless expressly agreed by the Parties
otherwise.

The Concessionaire expressly agrees that Termination Payment under t his
Clause 16.5 shall constitute a f ull and final settlement of all claims of the
Concessionaire on account of Termination of this Agreement for any reason
whatsoever and that the Concessionaire or any shareholder thereof shall not
have any further right or claim under any law, treaty, convention, contract
or otherwise.

The Designated ULB andt he C oncessionaire he reby unc onditionally
acknowledge and a gree that, without prejudice to their any other right or
remedy, t he Designated ULB shall be e ntitled t o pay t he T ermination
Payment [ to t he extent r equired] t ot he Lenders’ R epresentative f or
procuring discharge/ release of the any charge/ Hypothecation created by
Concessionaire on the moveable project assets for securing payment of Debt
Due; and f or this pur pose t he L ender i s e ntitled tor eceive f rom t he
Designated ULB, wi thout any f urther r eferencet oo rc onsento ft he
Concessionaire, t he D ebt D ueupo n T erminationo ft he C oncession
Agreement. For realisation of the Debt Due as aforesaid, the Lenders’
Representative shall be entitled to make its claim from the Escrow Account
in accordance with the provisions of the Concession Agreement and the
Escrow Agreement; and C oncessionaire hereby irrevocably agree that such
payment b y Designated ULB shall be full and final se ttlement of
Proportionate c laim of Termination Payment to t he C oncessionaire under
this Agreement.

16.6. Accrued Rights of Parties

Notwithstanding anything to the contrary contained in this Agreement, Termination
pursuant to any of the provisions of this Agreement shall be without prejudice to
accrued rights of either Party including its right to claim and r ecover money as
damages and other rights and remedies which it may have in law or contract. The
rights and o bligations of e ither P arty unde r this Ag reement, i ncluding w ithout
limitation those relating to the Termination Payment, shall survive the Termination
but only to the extent such survival is necessary for giving effect to such rights and
obligations.
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ARTICLE 17

17. SUBSTITUTION OF THE CONCESSIONAIRE

17.1.

17.2.

17.3.

Substitution Agreement

17.1.1 The Lender's Representative, on behalf of Senior Lenders, may exercise the
right t o subst itute t he C oncessionaire pur suant t o t he ag reement for
substitution o f t he C oncessionaire ( the " Substitution Agreement”) to be
entered into amongst the Concessionaire, Designated ULB (on behalf of all
the Participating ULBs) and t he Lender's Representative, on behalf of the
Senior Lenders, substantially in the form set forth in Annexure 8.

17.1.2 Upon substitution of the Concessionaire under and in accordance with the
Substitution Ag reement, t he N ominated C ompany subst ituting the
Concessionaire shall be deemed to be the Concessionaire under this
Agreement and shall enjoy all rights and be responsible for all obligations
of t he C oncessionaire unde rt his Ag reementas ifi tw eret he
Concessionaire; provided that where the Concessionaire is in breach of this
Agreement on the date of such substitution, the Designated ULB shall by
notice grant a Cure Period of 120 (one hundred and twenty) days to the
Concessionaire for curing such breach.

17.1.3 In the event that no company is nominated by the Lender’s Representative
to act as the Nominated Company or the company nominated by the
Lenders’ Representative in terms of Clause 17.1.1 is not acceptable to
Designated ULB, Designated ULB may either substitute the Concessionaire
with its own Nominated Company or terminate the Agreement.

Substitution Process

While carrying out substitution, the Lender’s Representative or Designated ULB, as
the case may be, shal l i nvite c ompetitive bids f rom t he pr ospective par ties f or
acting as the Nominated Company and substituting the Concessionaire. Such
Nominated C ompany s hallh avet oa greet ob eara ll t he liabilitieso ft he
Concessionaire in terms of this Agreement and Financing Agreement.

Consequences of Substitution

Designated U LB shal | grant, t o t he N ominated C ompany, t he r ight t o de velop,
design, finance, construct, o perate and m aintain the Project (including e ntering
into Sub-Contracts) together with all other rights of the Concessionaire under this
Agreement, subject to fulfilment of the Concessionaire’s e ntire obligation under
this Agreement by such Nominated Company, for the remainder of the term of this
Agreement. Such rights shall be granted by the Designated ULB on behalf of itself
and o n be half of t he o ther P articipating U LBs, through t he novation of the
Agreement, if applicable, in favour of the Nominated Company.
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Designated ULB shall also execute new Substitution Agreement with the Nominated
Company and the Lenders, if there be any. All Sub-Contracts and ag reements in
respect o f the P roject i ncluding Financing A greements and al | Sub -Contracts
executed by the Concessionaire shall stand transferred and novated in favour of the
Nominated C ompany. F urther al L r ights o f the C oncessionaire on t he Sites and
Project Assets in terms of the Agreement shall stand transferred and novated in
favour of the Nominated Company. All approvals/ clearances of D esignated U LB
received by the Concessionaire shall stand transferred and novated in favour of the
Nominated C ompany. T he C oncessionaire shal | get r eplaced by t he Nominated
Company for all purposes related to the Project.
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ARTICLE 18

18.

18.2

HAND OVER OF PROJECT
18.1 Ownership during the Term of Agreement

Without pr ejudice and subj ect t o t he Ag reement, t he o wnership of the Project

except

Site(s), including all improvements made therein by the Concessionaire,

duringt het ermo f the Ag reement, shal lat al |t imesr emainw itht he
Concessionaire.

Condition Survey

18.2.1.

18.2.2.

18.2.3.

The Concessionaire agrees that on the service of a Termination Notice or
180 (one hundred and eighty) days prior to the expiry of the Term by efflux
of time, it shall conduct or cause to be conducted by the PMU under the
supervision o f the Designated ULB, a sur vey (“Condition Survey”) and
inspection of t he P roject t o asc ertain t he c ondition t hereof, v erify
compliance with the Concessionaire’s obligations under this Agreement and
to prepare an inventory of the assets comprised in the Project;

If, asar esult of the Condition Survey, the D esignated U LB on b ehalf of
itself and/ or P articipating ULBs shall observe/notice that the Project or
any part thereof is not in the condition required thereof under this
Agreement (except normal wear and tear) the Concessionaire shall, at its
cost and expenses, take all necessary steps to put the same in the requisite
condition well before the Transfer Date.

In the event the Concessionaire fails to comply with the provisions of this
Agreement, the Participating ULBs in their respective jurisdictions may
itself cause the Condition Survey and inventory of Project to be conducted.
The Participating ULBs shall be compensated by the Concessionaire for any
costs incurred in conducting suc h sur vey and preparation of inventory as
also i n put ting t he P roject i nt he r equisite c ondition. | n e vent, the
Concessionaire fails to pay the cost incurred the Participating ULBs through
the Designated ULB shall be entitled to recover the amount from its invoices
and/ or the Performance Security.

18.3 Concessionaire’s Obligations upon Termination

18.3.1.

Without prejudice to any other consequences or requirements under this
Agreement or under any law, the following consequences shall follow upon
termination due to a Force Majeure Event or Event of Default or expiry of
the T erm b y e fflux of time. The C oncessionaire shal | subj ect to t he
provisions of this Agreement:

handover to the Designated ULB or its nominated agency free of cost the
vacant and peaceful possession of the Project.
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b. hand over/transfer to the Designated ULB and the Participating ULBs all its
rights, titles and interest in or over the assets comprised in the Project and
the Project Assets in their respective jurisdictions (including movable assets
which the Designated ULB and the Participating ULBs agrees to take over)
which ar e r equired t o be t ransferredt o the D esignated U LB and t he
Participating ULBs in accordance with this Agreement and execute such
deeds and documents as may be necessary for the purpose and complete all
legal or other formalities required in this regard.

C. handover to the D esignated ULB on be half of itself and all P articipating
ULBs all do cuments, Proprietary M aterial, i ncluding as bui It de signs,
drawings, data, e ngineering, manuals and records relating to the Project
Assets and Project.

It is clarified that only the assets of the Concessionaire shall be taken over
and no liabilities, including without limitation liabilities relating to labour
and personnel related obligations of the Concessionaire shall be taken over
by the Designated ULB and/ or the Participating ULBs. The Concessionaire’s
employees shall be the Concessionaire’s/ Successful Bidder’s responsibility
even after the expiry of the Term.

d. transfer or cause to be transferred/ assigned to the Designated ULB and/ or
the Participating U LBs any P roject Ag reements w hich ar e ( A) v alid and
subsisting, (B) capable of being transferred to the Designated ULB and/ or
the Participating U LBs and (C) those t he Designated U LB and/ or the
Participating U LBs have chosen to take over, and cancel or causetobe
cancelled entirely at its cost such Project Agreements not transferred to
the Designated ULB and/ or the Participating ULBs.

e. at its cost, transfer to all the Participating ULBs all such Applicable Permits
which they may require and which can be legally transferred.

f. at its cost remove from the Site all such moveable assets which are not
taken o verby o rt ransferredt ot he D esignated U LB and/ orth e
Participating ULBs. I n the event t he C oncessionaire f ails t o remove s uch
objects within the stipulated time, the Designated ULB on behalf of itself
and/ or the Participating ULBs may remove and transport or cause removal
and transportation of such objects, af ter giving the Concessionaire notice
of itsintention to doso to a suitable location for safe s torage. The
Concessionaire shall be liable to bear the reasonable cost and t he risk of
such removal, transportation and storage.

18.3.2.All proceeds of insurance claims shall be deposited in the Escrow Account
and the Concessionaire or Persons claiming through or under it shall have no
claim thereon or rights thereto unless and until all dues of/ damages
payable to the Designated ULB and/ or the Participating U LBs or any
Government Authority or in respect of the Project have been cleared and
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18.4

18.5

no am ounts pay able/refundable t o either of them by t he C oncessionaire
pursuant to this Agreement are outstanding.

18.3.3.The Concessionaire and the Persons claiming through or under it shall
forthwith vacate the Site without any delay or demur.

18.3.4.The Designated ULB on behalf of itself and other Participating ULBs shall be
entitled to encash any subsisting Performance Security/ bank guarantee(s)
provided by the Concessionaire or the Selected Bidder, if the Termination is
on account of Concessionaire Event of Default.

Cooperation and assistance on transfer of Project

18.4.1 The Parties shall cooperate on a best effort basis and take all necessary
measures, in g ood faith, to achieve a smooth transfer of the Project in
accordance with t he provisions of this Agreement so as to avoid any
undue delay or inconvenience to the public.

18.4.2 The Parties shall provide to each other as much information and advice
as is r easonably pr acticable r egarding the p roposed arrangements f or
operation of the Project following the Transfer Date. The Concessionaire
shall further provide such reasonable advice and assistance as the
Designated U LB/ P articipating U LBs, it s c oncessionaire or a gent may
reasonably require for operation of the Project after the Transfer Date.

Divestment Certificate

18.5.1 The di vestment of all rights, title and i nterestin t he P roject shal | be
deemed t o be c ompletedon the datewhen alltheHandOverofthe
Project r equirements i n r espect o f e ach P articipating U LB hav e be en
fulfilled, and the Designated ULB shall, without reasonable delay,
thereupon issue a certificate

(the “Divestment Certificate™), with a copy thereof endorsed to the other
Participating ULBs, which shall have the effect of constituting evidence of
divestment by the Concessionaire of all of its rights, title and interest in
the P roject and the P roject Asse ts and t he Project Facilities and t he
vesting thereof in the Participating ULBs pursuant hereto.
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ARTICLE 19

19.
19.1

19.2

DISPUTE RESOLUTION
Amicable Resolution

19.1.1.

19.1.2.

19.1.3.

Save where expressly stated to the contrary in this Agreement, any dispute,
difference o r controversy o f w hatever na ture be tweent he Parties,
howsoever arising under, out of or in relation to this Agreement, including
those ar ising with r egard t o ac ts, de cision o r o pinion o f the PMU (the
"Dispute”) shall in the first instance be attempted to be resolved amicably
in accordance with the procedure set forth in Clause 19.1.2below.

The Parties agree to use their best efforts for resolving all Disputes arising
under or in respect of this Agreement promptly, equitably and in good faith,
and further agree to provide each other with reasonable access during
normal business hours to all non-privileged records, information and data
pertaining to any Dispute.

Either Party may require such Dispute to be referred to the Commissioner,
Designated ULB (or t he P erson ho lding c harge) and t he C hief Ex ecutive
Officer of the Concessionaire for the time being, for amicable settlement.
Upon such reference, the two shall meet at the earliest mutual convenience
and in any event within fifteen (15) days of such reference to discuss and
attempt to amicably resolve the Dispute. If the Dispute is not amicably
settled within 15 (fifteen) days of such meeting between the two, either
Party may refer the Dispute to arbitration in accordance with the provisions
of Clause 19.2 below.

Arbitration

19.2.1

19.2.2

19.2.3

. Procedure

Subject to the provisions of Clause 19.1, any Dispute which is not resolved
amicably shall be finally se ttled by reference to ar bitration by Secretary
Law, Government of Himachal Pradesh as Sole Arbitrator. Such arbitration
shall be held in accordance with the provisions of the Arbitration Act. The
expenses of arbitration shall be borne equally by both the Parties.

. Place of Arbitration

The place of arbitration shall be Shimla, Himachal Pradesh.

. Language

The r equest f or ar bitration, t he answ er to the r equest, t het ermso f
reference, any written submissions, any orders and awards shall be in
English and, if oral hearings take place, English shall be the language to be
used in the hearings. Any party using Hindi/other than English as language
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shall supply the other party an authorized transcript of true translation of
its submissions into English at its costs and expenses.

19.2.4. Enforcement of Award

The Parties agree that the decision or award resulting from arbitration shall
be f inal and bi nding upo nt he P arties and shal | be e nforceablei n
accordance with the provisions of the Arbitration Act subject to the rights
of the aggrieved parties to secure relief from any higher forum.

19.3 Performance during Dispute

Pending the submission of and/or decision on a Dispute and until the arbitral award
is publ ished, t he P arties shal | c ontinue t o pe rform t heir respective o bligations
under this Agreement without prejudice to a final adjustment in accordance with
such award.
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ARTICLE 20

20. INTELLECTUAL PROPERTY AND CONFIDENTIALITY

20.1 Proprietary Material

20.1.1.

20.1.2.

20.1.3.

The property in all designs, drawings, processes, methods, de tails, plans,
concepts, technology, specifications, schedules, pr ograms, reports,
calculations, documents and o ther works relating to the Project, including
intellectual property rights therein or thereto, whether registered or not,
hereafter r eferred to as " Proprietary Material”, w hich have been or are
hereafter written, originated, made or generated by the Concessionaire or
any of its employees, Contractors, consultants or agents in connection with
this Agreement or the design, development, construction, operation and
maintenance of the Project/ Project Assets, shall be and remain at all times
the property of the Concessionaire, vest exclusively in the Concessionaire
and ensure to the exclusive benefit of the Concessionaire.

The Concessionaire, as be neficial owner, hereby grants to the Designated
ULB/ P articipating U LBs a perpetual non-exclusive | icense t o use s uch
Proprietary Material in connection with the Project. Such license shall carry
the right to use the Proprietary Material for all purposes connected with the
Project; however, it shall not be transferable to a Third Party. Such license
shall aut omatically g ets e xtended tot he DesignatedU LB andt he
Participating ULBs for Project purpose only, and not for Third Party use or
transfer, upon the Termination or expiration of this Agreement or the
discharge by the Concessionaire of its duties hereunder.

Nothing in this Clause 20.1 shall be construed to grant the Designated ULB
and/ or the Participating ULBs or Persons claiming through or under it any
right or licence with respect to such Proprietary Material, save and e xcept
as otherwise expressly herein.

20.2 Confidentiality

20.2.1.

The Designated ULB and/ or the Participating ULBs shall not at any time
divulge or disclose or suffer or permit its servants or agents to divulge or
disclose, transfer, communicate to any Person or use in any manner for any
purpose unconnected with the Project any Proprietary Material or other
information, material, documents, records or data, concerning the Project,
the Concessionaire and the Designated ULB and the Participating ULBs
(including any i nformation c oncerning t he c ontents o f t his Ag reement)
except toi ts directors, o fficials, e mployees, C ontractors, ¢ onsultants,
agents or representatives on a need to know basis or as may be required by
any law, rule, regulation or any judicial process.

84




20.3

20.2.2.The Designated ULB and the Participating ULBs shall use such Proprietary
Material and i nformation o nly f or t he pur poses o f t his Ag reement or as
otherwise expressly permitted by the Concessionaire in writing.

20.2.3.The Concessionaire shall ensure that all its directors, employees,
Subcontractors, consultants, agents or representatives execute, deliver and
comply w ith ¢ ustomary c onfidentiality and non-disclosure ag reements
reasonably required by the Designated ULB and/ or the Participating ULBs,
which have been duly approved by the Designated ULB, with respect to the
Project.

20.2.4.The aforesaid provisions shall not apply to the following information:

a. obtained from a Third Party who is free to divulge the same and which was
not obtained under any obligation of confidentiality; or

b. already in the public domain otherwise than by breach of this Agreement;
or

C. disclosed due to a court order or under any Act of Gol/GoHP.

Survival

The Concessionaire, the Designated ULB and/ or the Participating ULBs accept and
confirm that t he provisions of this Article 20 shall survive t he e xpiration or any
earlier termination of this Agreement.
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ARTICLE 21

21.
21.1

21.2

MISCELLANEOUS

Assignment and Charges

21.1.1. The Concessionaire shall not assign in favour of any person this Agreement
or the rights, benefits and obligations hereunder save and except with prior
consent of Designated ULB and the Department.

21.1.2.Restraint set forth in Clause 21.1.1 shall not apply to:

a. liens/ encumbrances ar ising by o perationo f l aw ( or by an ag reement
evidencingt hesam e)i nt heo rdinaryc ourseo fbusi nesso f the
Concessionaire;

b. mortgage/ pledge/ hypothecation of moveable assets/goods purchased by
Concessionaire, r evenue andr eceivables received by C oncessionaire
(excluding Insurance proceeds) in favour of the Lenders for the Project.

Provided, no charge/ mortgage/ lien/ hypothecation or encumbrance of any
kind whatsoever can be created or construed as allowed to be created over
the Project Assets including the Site, assets and equipments’ provided by
the Participating ULBs for the Project.

Provided f urther t hat i rrespective o f se curity he reinabove permitted,
Concessionaire is irrevocably obligated to procure release of such security
and hand over to the Participating ULBs, upon expiry or earlier termination
of this Agreement, their respective Project Assets free of all encumbrances
whatsoever.

21.1.3.The C oncessionaire sha ll no t ¢ reate n or pe rmit t o subsi st an y f urther
Encumbrance over the Site(s).

Interest and Right of Set Off

Any sum which becomes payable under any of the provisions of this Agreement by
one Party to the other Party shall, if the same is not paid within the time allowed
for payment thereof, shall be deemed to be a debt owed by the Party responsible
for payment thereof to the Party entitled to receive the same. Such sum shall until
payment thereof carry interest at prevailing PLR of State Bank of India per annum
from t he due date f or pay ment t hereof until the sameis paid to or otherwise
realised by the Party entitled to the same. Without prejudice to any other right or
remedy that may be available under this Agreement or otherwise under law, the
Party entitled to receive such amount shall also have the right of set off.

Provided the stipulation regarding interest for delayed payments contained in this
Clause 21.2 shall ne ither be de emed nor c onstrued t o a uthorise a ny de lay i n
payment of any amount due by a Party nor be deemed or construed to be a waiver
of the underlying breach of payment obligations.
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21.3 Governing Law and Jurisdiction

21.4

This Ag reement shal L b e g overned by t he laws o f I ndia. T he C ourts at [Solan,
Himachal Pradesh] shall have jurisdiction over all matters arising out of or relating
to this Agreement.

Waiver
21.4.1.Waiver by either Party of any default by the other Party in the observance
and performance of any provision of or obligations under this Agreement:

(a) shall not operate or be construed as a waiver of any other or subse quent
default hereof or of other provisions or obligations under this Agreement;

(b) shall no t be e ffectiveunl essitisinwritingande xecutedby adul y
authorised representative of such Party; and

() shall no t af fect the v alidity or e nforceability o f t his Ag reement i n any
manner.

Neither t he f ailure by e ither P arty t o i nsist o n any o ccasion upo n t he
performance of the terms, conditions and provisions of this Agreement or
any obligation hereunder nor time or other indulgence granted by a Party to
the other Party shall be treated or deemed as waiver/breach of any terms,
conditions or provisions of this Agreement.

21.5 Survival

Termination o f t his A greement shal L no tr elieve t he C oncessionaire o rt he
Participating ULBs of any obligations already incurred hereunder which expressly or
by i mplication survives Termination hereof, and e xcept as otherwise provided in
any provision of this Agreement expressly limiting the liability of any Party, shall
not relieve any Party of any obligations or liabilities for loss or damage to the other
Party arisingout of or caused by ac ts or omissions o f such P arty priorto t he
effectiveness of such Termination or arising out of such Termination.

21.6 Amendments

This Agreement and the Annexures together constitute a complete and exclusive
understanding of the terms of the Agreement between the Parties on the subject
hereof a nd n 0 a mendment or m odification h ereto shal | be v alid an d e ffective
unless agreed to by all the Parties hereto and evidenced in writing.

21.7 Notices

21.7.1.Unless otherwise stated, notices to be given under this Agreement including
but not limited to a notice of waiver of any term, breach of any term of this
Agreement and termination of this Agreement, shall be in writing and shall
be g iven by hand de livery/ recognized i nternational ¢ ourier/ e-mail/
facsimile transmission, delivered or transmitted to the Parties at their
respective addresses as specified below or such address, facsimile number
or email as may be duly notified by the respective P arties from time to
time, and shall be deemed to have been made or delivered:
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a. in the case of any communication made by letter, when delivered by hand,
by r ecognised i nternational c ourier or by mail (registered, return receipt

requested) at that address, and

b. in t he c ase of a ny c ommunication ma de b y f acsimile or e mail when
transmitted properly addressed to such facsimile number or email address.

To the Concessionaire
ULB/Participating

21.8 Severability

To the D  esignated
ULB

If for any reason whatsoever any provision of this Agreement is or becomes invalid,
illegal or unenforceable or is declared by any court of competent jurisdiction or
any o ther i nstrumentality t o be i nvalid, i llegal o r une nforceable, t he v alidity,
legality or enforceability of the remaining provisions shall not be affected in any
manner, and the Parties shall negotiate in good faith with a view to agreeing upon
one or more provisions which may be substituted for such invalid, unenforceable or
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21.9

21.10

illegal provisions, as nearly as is practicable. Provided failure to agree upon any
such provisions shall not be subject to Dispute Resolution under this Agreement or
otherwise.

No Partnership

Nothing contained in this Agreement shall be construed or interpreted to create an
association, joint venture or partnership between the Parties. Neither Party shall
have any authority to bind the other in any manner whatsoever.

Language

All no tices r equired t o be given under t his Ag reement and al | c ommunications,
documentation and pr oceedings which are in any way relevant to this Agreement
shall be i nw riting an d i n Eng lish | anguage and t rue t ranslation i nto Eng lish
language i f o ther t han Eng lish i s use d at the costs and e xpenses of t he Pa rty
sending such communication, notice, documentation and proceedings.

21.11 Exclusion of Implied Warranties etc.

This Ag reement e xpressly e xcludes any warranty, condition or o ther unde rtaking
implied at law o r by custom or o therwise arising out of any other agreement
between the Parties and any representation by any Party not contained in a binding
legal agreement executed by the Parties.

21.12 Counterparts

This Ag reement may b e e xecuted in 6 (six) counterparts, e ach o f w hich w hen
executed and de livered shal l c onstitute a n o riginal o f t his Ag reement but shal
together constitute one and only the Agreement.

21.13 Liability for Review

21.13.1. Except to the extent expressly provided in this Agreement:

(a) no r eview, comment, certification, v erification or approval by the
Designated U LB and/ o r P articipatingU LBs or PMU ora ny
Government Aut hority of any P roject Ag reement, de sign, de tailed
engineering, or document, ac counts, invoice etc. submitted by the
Concessionaire nor any observation, testing, certification, validation
or inspection of the construction, operation or maintenance of the
Project nor the failure to review, approve, comment, observe, test
or inspect hereunder shall relieve or absolve the Concessionaire from
its o bligations, dut ies and l iabilities unde r t his Ag reement, t he
Applicable Laws and Applicable Permits; and

(b) the Designated ULB and/ or Participating ULBs, its advisors or the
Government Authorities shall not be liable to the Concessionaire by
reason of a nyr eview, c omment, approval observation, t esting,
certification, v erification, v alidation or inspection referred in sub -
clause (a) above.

89




21.14 Unforeseen Event

Any event or condition that has not been explicitly covered under the provisions of
this Agreement shall be resolved af ter discussion and mutual agreement be tween

the Parties.

21.15 Liability and Indemnification

21.15.1.

21.15.2.

21.15.3.

21.15.4.

The Concessionaire shall indemnify, defend and hold harmless (the
“Indemnifying Party”) the Designated ULB and/ or Participating
ULBs (the “Indemnified Parties”) during the Term from and against
all liabilities, damages, losses, expenses, claims, suits, proceedings,
judgments, se ttlements, ac tions, costs o f any nat ure w hatsoever,
whether di rectly o ri ndirectly ar ising, f or personali njury, f or
damage to or lLoss of any property and any T hird Pa rty liability,
including reasonable attorneys’ fees, actually incurred or suffered by
the Indemnified Parties, arising out of or in any way connected with
(i) any breach, negligence, default, omission, violation, infringement
etc., ast he case may be, by the | ndemnifying P arty o r P ersons
claiming through or under it or due to such Party’s representations
and w arranties herein; c ovenants, agreements or ob ligations
contained he reino rt het ermsand c onditions he reof; any
intellectual pr operty r ight o fany Person; (ii)f ailureo ft he
Indemnifying Party or Persons claiming through or under it to comply
with Applicable Laws or the Applicable P ermits or to pay taxes or
make contractual or other payments due and payable to any Person;
(iii) t he e mployment, si ckness, i njury o r d eath o fany P erson
employed directly or indirectly by the Indemnifying Party or Persons
claiming through or under it ; or (iv) as provided elsewhere herein.

The Concessionaire shall be responsible for executing, performing its
obligations he reunder in ac cordance w ith t he pr ovisions o f t his
Agreement at its risk and consequence and sh all be responsible for
any l iability w hatsoever ar ising unde r, i n c onnection withorin
relationto th e  discharge o f o bligations he reunder byt he
Concessionaire o r P ersons ¢ laiming t hrough o r unde r i t and shal
indemnify, keep indemnified and ho ld harmless the Designated ULB
and/ or Participating ULBs and its advisors in this behalf.

The Designated ULB and/ or Participating ULBs shall not be liable to
the C oncessionaire f or any i ndirect, ¢ onsequential, i ncidental,
punitive or exemplary damages, loss of profit, consequential
financial or economic loss or any disruption in the flow of MSW into
the Project for any reason whatsoever.

The C oncessionaire shal Lk eept he DesignatedU LB and/ o r
Participating ULBs indemnified during the Term against any claims,
damages, | iabilities, c osts, pe naltiese tc. ( i) f romo r by any

Government Authority, including the CPCB or the Himachal Pradesh
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21.15.5.

21.15.6.

Pollution Control Board, and Third Parties for damages to the
environment or any ac ts, o missions, de faults or ne gligence of the
Concessionaire t hat dam ages t he e nvironment; and ( ii) r esulting
from ac cidents at w ork, o ccupational di seases and ¢ ontingencies
that may arise at or around the Site(s) or in the employment of
labour and personnel at the Project. The Concessionaire shall remain
liable f or i ts ac ts o r o missions i n i mplementing t he P rojecti n
accordance with the Technical Specifications and the Applicable
Laws even after the Termination or expiration of this Agreement by
efflux of time or otherwise.

Except as e xpressly provided in this Agreement, the Concessionaire
shall c arry o ut and pe rform i ts r ights a nd o bligations unde r t his
Agreement and t he Project Agreements at its own cost and risk. It
shall be f ully r esponsible f or and shal | be ar t he f inancial risks in
relation to the Project and al lits rights and obligations under or
pursuant t o t his Ag reement and t he P roject Agreements till th e
Transfer Date.

The provisions of this Article 21 shall survive the expiration or prior
termination of this Agreement.

IN THE WITNESS whereof the Parties have placed their respective hands and seals hereto
on the day, month and year first herein above mentioned

SIGNED, STAMPED AND DELIVERED BY: SIGNED, SEALED AND DELIVERED BY:

For DESIGNATED ULB/PARTICIPATING ULB 1 For CONCESSIONAIRE

of Designated U LB, Directoro fC oncessionaire, dul vy

duly authorized by the

(Signature & Stamp)

authorized by the resolution of the Board

of Directors passed at its meeting held on

(Signature & Seal)

SIGNED, STAMPED AND DELIVERED BY: SIGNED, STAMPED AND DELIVERED BY:
For PARTICIPATING ULB 2 For PARTICIPATING ULB 3
o fP articipating of Participating

ULB2, dul vy aut

horized by t he ULB3, dul yaut horizedby t he
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(Signature & Stamp) (Signature & Stamp)

SIGNED, STAMPED AND DELIVERED BY:
For PARTICIPATING ULB 4

o fP articipating
ULB4, dul yaut horized by t he

(Signature & Stamp)

SIGNED, SEALED AND DELIVERED BY:
For DEPARTMENT (in its capacity as the Confirming Party)

of Department, duly authorized by the

(Signature & Seal)

IN PRESENCE OF

Sign: Sign:
Name: Name:
Address Address
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ANNEXURES

VOLUME - 1l
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ANNEXURE 1: SCOPE OF SERVICES
1. Obligation to set-up Processing Facility

1.1.

1.2.

1.3.

The C oncessionaire sha Il be o bligatedt ose tup at i tsc ost an d e xpense, a
Processing Fac ility at the e armarked Si te and di scharge o bligations set o ut in
Annexure 1 for processing of MSW prior to its final disposal at Engineered Sanitary
LandfillSi te,aspe rt hel mplementation Sc hedule subm ittedby t he
Concessionaire. The | mplementation Schedule shall be submitted inM'S Word
format.

The Processing Facility also includes a se tting up a w aste to compost plant/ RDF
plant/ B io-Methanation h aving c apacity of atleast 60 (sixty) TPD. T he biogas/
methane/ compost so produced can be sold to any third party/ end user. T he
Concessionaire shal | hav e t he P rocessing Facility f ully se tup and obtain an

Operational Acceptance Certificate from the PMU for the newly installed Facility
within a pe riod no later t han 1 2 ( twelve) m onths f rom t he C ompliance D ate
(“Scheduled Completion Date”). T he C oncessionaire shall al so be obligated to
promptly rectify and r emedy any defects or deficiencies that are pointed by the
PMU and furnish a report in respect thereof to the PMU.

In the event, the Concessionaire is unable to achieve COD within the said time
period, the Concessionaire shall be granted an additional period of 30 (thirty) days
without levy of any damages. In case of any further delay to achieve COD,
Liquidated D amages at t her ateo f0 .1% ( zero po int o ne pe rcent) o ft he
Performance Se curity per day of de lay beyond 30 (thirty) days from Sc heduled
Completion D ate shall be levied by t he D esignated ULB on t he C oncessionaire,
subject to a m aximum of 90 (ninety) days beyond which it shall tantamount to
Concessionaire Event of Default. Provided however, if the delay to achieve COD is
due to any Force Majeure event or due todelay on the part of PMU in issuing
Operational Acceptance Certificate, no such Liquidated Damages shall be levied.

2. Primary collection of waste from the point of generation

2.1.

2.2.

2.3.

2.4.

The C oncessionaire shal | unde rtake dai ly c ollection ( door t o d oor) of M SW
generated within the Project Area commencing from the Commencement Date.

Collection and transportation of street sweeping waste from the designated points
established by Participating ULBs in Consultation with Concessionaire.

The Concessionaire shall collect MSW at pre-informed timings. The timings are to
be planned after consultation with the Participating ULBs.

The Concessionaire shall provide the Participating ULBs with a route plan and
timings of visit/ time table as decided by 15th April and 15th October, every year,
for the duration of Concession Period. The Participating ULBs shall notify the route
plan and t iming o f v isit f or t he i nformation o f t he g eneral publ ici n t heir
respective jurisdictions.
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2.5.

2.6.

2.7.

2.8
2.9.

2.10.

2.11.

2.12.

The C oncessionaire sha ll, f or and o n be half o f t he P articipating U LBs, collect
notified U ser C harges from e ach ho usehold on a m onthly basis and de posit t he
same in the Escrow Account. A receipt of collected User Charge shall be provided
to the end users by the Concessionaire. Record of the same will be maintained by
the Concessionaire and submitted at the end of each month along with the copies
of the receipts, to the Designated ULB.

The Concessionaire shall arrange for all vehicles, devices, community bins at its
own cost to collect all MSW generated in the Project Area.

The MSW shall be collected using containerized motorised vehicles (such as aut o
tippers) or containerized tricycles, handcarts, community bins or any other device
which is suitable for collection of waste without necessitating deposition of waste
on the ground and multiple handling of waste

. The containers shall be colour coded as per the SWM Rules.

All such vehicles, devices, community bins shall display a logo of the Participating
ULB and Swachh Bharat Abhiyan logo of at least 12 inches by 12 inches size (font
size of 6-9 inches) size.

The Concessionaire shall e nsure t hat t he collection bins, vehicles and de vices
are cleaned on a daily basis using disinfectants.

The Concessionaire must put a system in place which indicates that the bins are
picked up on being full to their capacity.

The Participating ULB/ PMU reserves right to conduct random checks.

. Secondary Storage of waste

3.1.

3.2.

3.3.

3.4.
3.5.

The Concessionaire shall be provided with land(s) for Secondary Collection Points
(including land for Transfer Station/Transfer Point) by Participating ULBs free of
cost within 30 (thirty) days of signing of Concession Agreement. The land provided
shall only be used for the purposes of the Project.

Dedicated mobile Transfer Stations/ dumper placers/ container bins of at least 2
(two) cubic meters capacity or any such equipment which is suitable for storage of
waste ( “Equipment for secondary storage”)shal L be po sitioned by t he
Concessionaire at such Secondary Collection Points t o receive MSW from the
vehicles and devices engaged in the primary collection of waste.

Equipment for secondary storage shall be designed for at least twice the designed
capacity (as per the CPHEEO manual specifications). Waste density to be assumed
as 500 kg/ cum. The bins should be designed in line with the transportation system
so as to avoid any manual handling of waste.

The Concessionaire shall provide equipment for secondary storage at its own cost.

All equipment for secondary storage shall be covered and colour coded as per SWM
Rules. All equipment for secondary storage shall be marked with ULB and Swachh
Bharat Abhiyan logo of at least 12 (twelve) inches by 12 (twelve) inches (font size
of 6 -9i nches) si ze. The C oncessionaire sh all di splay an y o ther f orm of
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3.6.
3.7.

3.8

3.9.

3.10.

3.11.

3.12.

3.13.

3.14.

3.15.

3.16.

advertisement on the equipment for secondary storage only after prior approval of
the D esignated U LB. Fo r any o ther adv isories t hat would be unde rtaken, t he
Concessionaire shall abide by the Applicable Laws.

If required, Transfer Station(s) shall be installed in the Project Area.

The land for setup of Transfer Station, upon request of the Concessionaire, shall
be pr ovided/ pr ocured by t he Designated U LB i n ac cordance w ith L and L ease
Agreement within 30 (thirty) days of signing of the Concession Agreement.

. The Transfer Station shall be refurbished/ constructed by the Concessionaire at its

own cost. The Concessionaire shall refurbish/ construct the Transfer Station within
a period of 6 (six) months from the date of handing over the vacant land by the
Designated ULB to the Concessionaire.

The Transfer Stations/ Dhalaos shall be designed for all weather operations. The
Transfer Station shall be operated under cover, so that dust, litter and noise could
be e ffectively c ontrolled. T he T ransfer St ation shal L b e c leaned daily and t he
floors washed.

The w alls o f t he T ransfer St ation/ D halaos sh all be w hite-washed e very si x
months for the duration of Concession Period. And all the vehicles/ equipment
shall be re-painted every 6 (six) months.

The Transfer Station shall be equipped with internal roads, ramps and platforms
at different levels. These shall be concrete built with a ¢ apacity to withstand
the load of moving machineries/vehicles.

The Concessionaire shall erect at least 1 (one) signboard with details (capacity,
contact details and warnings) about the transfer station in local language, Hindi
and English of asi zenot lessthan 2 ft. by 4 ft. each, adjacent to the main
entrance toinam anner thatitis ordinarily visible to any person using such
entrance.

The w orkers involved i n MSW hand ling sh all b e pr ovided w ith g loves, m asks,
uniforms, aprons and other safety gear.

The Concessionaire shall make provisions to restrict entry of stray animals into
the transfer stations, e.g. animal catchers, etc.

The Transfer Station shall display a | ogo of the Participating ULB and Swachh
Bharat Abhiyan of at least 12 inches X 12 inches each (font size of 6-9 inches)
size on the outside of all of its walls. Additionally, all the outer walls of the
transfer st ation shal | also be pai nted w ith t his adv isory ab out s olid w aste
management. The Concessionaire shall display any other form of advertisement
on the Transfer Stations only after prior approval of the Designated ULB. For any
other advisories that would be undertaken, the Concessionaire shall abide by the
Applicable Laws.

The Concessionaire shall have right to advertise on Processing Facility, transfer
station, Dhalaos, transportation vehicles and S anitary Landfill. T his will be an
additional source of revenue for the Concessionaire.
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4. Secondary Transportation of Waste to the Processing Facility

4.1.

4.2.

4.3.

4.4,

4.5.

4.6
4.7.

4.8.

4.9.

The Concessionaire shall transport MSW from Secondary Collection Points to the
Processing Facility on a dai ly basis. In the case of change of site al located for
Processing Facility & SLF occurs after submission of bid and the new allocated site
falls with 10 (ten) kms of road distance, the Concessionaire shall continue with the
transportation o f MSW f rom Se condary C ollection P oints t o t he ne w P rocessing
Facility with no additional cost to ULB’s. If the new allocated site will be more
than 1 0 (ten) kms f ar f rom t he p reviously a llocated s ite, C oncessionaire may
charge addi tional am ount m utually ag reed t o bo th par ties i n c onsultation w ith
Independent Expert.

The Concessionaire shall deploy closed vehicles such as tipper trucks, compactors
etc. to transport the MSW generated in the Project Area to the Processing Facility
at its own cost.

The vehicles deployed shall be roadworthy conforming to approval from the State
Transport Authority.

The Concessionaire shall comply with all Applicable Laws, including all rules and
regulation prescribed in the regard, from time to time by any other statutory and
Competent Au thorities ¢ oncerned, r egarding f uel use d o r p ollution c ontrol
standards or any other norm.

The Concessionaire shall at periodic intervals check their adequateness and t heir
conformity w ith the manufacturer’s specification for their m aintenance and
replacement.

. Designated ULB/ PMU/ Participating ULB reserves right to conduct random checks.

The Concessionaire shal l provide aut omatic po sition i dentification sy stems using
Global Positioning System (GPS) technology which shall ensure automatic tracking
and recording of vehicle identification and movement in all vehicles.

The C oncessionaire sha [l di splay D esignated U LB ( and so cial m essage g iven by
Designated ULB) and logo of Swachh Bharat Abhiyaan of at least 12 inches X 12
inches size (font size of 6-9 inches) on the transportation vehicles and shall display
any ot her f orm of a dvertisement o n t he t ransportation v ehicles Fo r any o ther
advisories t hat w ould be unde rtaken, t he C oncessionaire shal | abi de by t he
Applicable Laws.

The drivers appo inted/engaged by t he Concessionaire shall have a v alid driving
license as desired for the specific vehicle.

4.10. All vehicles shall hav e High Se curity R egistration P late and be e quipped with

4.11.

electronic toll collection tag (if applicable).

All penalties, levies and fines levied in relation to the activities/ operations of
the Concessionaire under the Project, shall be borne by the Concessionaire only
without any liability of the Designated ULB/ Participating ULB/ Department.

97




5. Processing & Disposal of MSW

5.1.

5.2.

5.3.

5.4.

5.5.

5.6.

5.7.

5.8.

5.9.

The C oncessionaire sha ll se tup P rocessing Facility & Sa nitary L andfill o n t he
designated lands provided by Designated ULB. The land provided shall only be used
for the purposes of the Project.

The Concessionaire shall take all Applicable Permits in sequence and comply with
the provisions therein from time to time.

The Concessionaire shall design, construct, operate and m aintain all the Project
Assets and Project Facilities i ncluding P rocessing Fac ility & Sanitary Landfill in
compliance with all applicable laws at its own cost.

For t he P rocessing Fa cility, use appropriate technology f or RDF/ biological
processing in line with the Applicable Laws including but not limited to SWM Rules.
The Sanitary Landfill shall be setup in accordance with the requirement of SWM
Rules.

The Concessionaire shall employ appropriate technology/ processes to manage the
waste piled up at the existing site for reclaiming the land to the extent possible
including but not limited to the land required for setting up the processing and
disposal plant (in case the project site is existing dumpsite).

The C oncessionaire sha ll at i ts c ost and e xpense pr ocure al | m achinery and
equipment for Processing Facility and Sanitary Landfill. The Concessionaire shall
comply w ith pr oprietary r ights, | icenses, ag reements and pe rmissions f or
materials, methods, processes and systems used or incorporated in the Project.

The Processing Facility shall achieve COD within a pe riod of 12 (twelve) months
from t he date o f signing o f t his Ag reement. The C oncessionaire sh all subm it
monthly progress reports during the above period to Designated ULB/ PMU.

The Concessionaire shall operate and m aintain the Processing Facility & Sanitary
Landfill in accordance with the Applicable Laws.

The Concessionaire shall ensure that the inert/processing rejects/ash generated
from the Processing Facility should not be in excess of 20% (twenty percent) of
input waste quantity. The Concessionaire will all time ensure the daily capping of
SLF as pe r Solid Waste Management Rules, 2016. Concessionaire will also ensure
treatment and discharge of Leachate generated from Processing Facility & SLF.

5.10. All pe nalties, | evies duet oany no n-compliance w illbe bo rneby t he

5.11.

5.12.

Concessionaire.

The Concessionaire shall receive revenue generated through products produced
out o f suc h pr ocessing | ike c ompost, e nergy, R DF, bi ogas, e tc. The r evenue
generated through carbon credits shall be shared in the ratio of 50:50 between
the Concessionaire and the Participating ULBs.

The C oncessionaire sh all m aintain daily r ecords o f quant um o f i ncoming,
processed waste, rejects, products and product quality in the formats approved
by PMU. T he monthly r eport shall be submitted by t he Concessionaire to the
Designated U LB/ P MU. T he monthly r eport may be subject to v erification by
Designated ULB or PMU.
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5.13.

5.14.

5.15.

5.16.

5.17.

5.18.

The Concessionaire shall arrange for all facilities and equipment for weighment -
one electronic weighbridge with CCTV cameras, platforms etc.

The Concessionaire shall erect at least 1 (one) signboard with details (capacity,
contact details and signage) about the Processing Facility and Sanitary Landfill in
local  anguage, Hindi and Eng lishof asizenotless than 2 ft. by 4 ft. e ach,
adjacent to the main entrance in a manner that is ordinarily visible to any
person using such entrance.

Concessionaire shall all time comply with the statuary norms of CPCB/ HPPCB
for pollution control.

Concessionaire will pl ace a bo ard at the e ntrance o f t he P rocessing f acility
displaying emission and discharge parameters of Air & Water.

The C oncessionaire shal | di splay layout at t he entrance and i ndicate warning
signs in the Processing Facility and Sanitary Landfill.

The w orkers i nvolved i n MSW hand ling sh all b e pr ovided w ith g loves, m asks,
uniforms, aprons and other Personal Protective Equipment (PPE).

. Setup Complaint Redressal Centre

6.1.

6.2.

6.3.

6.4.

6.5.

6.6.

The Concessionaire shall setup at least 1 (one) Complaint Redressal centre which
shall be functional by the Commencement Date such that it allows for (a) easy
monitoring of operations of the Project and (b) establishment of standard protocol
to address customer complaints.

The Complaint Redressal Centre shall be capable to registering complaints by the
way of written communication, telephonically or personal visits by the consumers.
The Complaint Redressal Centre shall be supported in English, Hindi and Regional
Language.

The C omplaint R edressal C entre sh all hav e at least t hree ( 3) o perational
dedicated phone lines for receiving customer calls / complaints.

The t elephone num bers o f t he C omplaint R edressal C entre shal | be c learly
reflected on all secondary storage equipment and transportation vehicles. These
numbers shall be mentioned in English, Hindi and Regional Language.

The “Complaint Redressal Centre” shall be kept operational by the Concessionaire
from 6 am to 10 pm, seven (7) days a week. All complaints shall be verified and
shall be redressed within 24 hours of their receipt.

The aggrieved residents for registering of their complaints may also contact the
offices of the Participating ULBs who shall immediately forward such complaints to
the Complaint Redressal Centre. Each of the Participating ULBs shall designate one
of their officers not below the rank of Junior Engineer as t he Nodal Officer to
receive such complaints. The Concessionaire shall be bound to take action on the
complaint so forwarded on an immediate basis and se nd st atus report t o such
Nodal Officer within 24 hours of having redressed t he c omplaint spe cifying t he
action taken. In the event, the Concessionaire fails to take action or send status
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report within the aforesaid time period, it shall be liable to pay Liquidated
Damages mentioned in Penalty clause for each day of delay.

7. Organize and manage IEC activities

7.1.

7.2.

7.3.

7.4.

7.5.

The C oncessionaire sh all unde rtake the | EC activities or al ternatively may hire
agency hav ing pr oven credentials i n | EC ac tivities. T he ag ency hi red by t he
Concessionaire may be NGO, Society or Body Corporate. The Concessionaire shall
impart project specific training to the hired agency prior to deployment.

IEC ac tivities shall be aimed at creating aw areness among t he community, and

prepare r esidents f or upc oming P roject, i nform abo utS WMR ules, so urce
segregation, health and environment impacts, roles of ULB and C oncessionaire in
the Project, etc. through web site, mass media communication strategies such as
newspapers r eleases, ho ardings, g low si gn boards, r adio, T V, st reet pl ays,
awareness campaigns at sc hools e tc. At least one (1) adv ertisementinone (1)
newspaper of at least 3 by 3 inches shall be released by the Concessionaire every
three months. Concessionaire can also distribute the pamphlets with list do’s and
don’ts as an awareness media’

The Concessionaire shall organise training programs for RWAs to motivate the
community towards waste management for ensuring the sustainability of a system
at least once in three (3) months for first year of operations and thereafter at the
interval of six months for balance concession period

The Concessionaire shall submit an annual program of the IEC activities planned
for each year (on a monthly basis) to the ULB/ PMU within the first month of each
calendar year clearly notifying the components & expenditure under each head of
expense.

All staff uniform and vehicles involved in the Project shall have advisory messages
about solid waste management.
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ANNEXURE 2: SERVICE LEVEL BENCHMARKS

Following are the benchmarks set by MoUD (Handbook on Service Level Benchmarks). The
Concessionaire will need to achieve the same in the proposed timeline:

Bench
S.No. Indicator Unit Definition mark Proposed Timeline
Value
From the date of signing of
Concession Agreement:
Household level
coverage of
SWM Percentage o f
households and Phase  Timeline  Target
1. services o establishments t hat 100% Phase 6 months  50%
through do or- are covered by a 1
to-door daily doorstep
collection system. Phase 9 months  75%
collection  of 2
waste
Phase 12 100%
3 months
Segregation should at
least be at the level
of separation of wet
and dry waste at the
source, t hati s, a t
the ho useholdo r
establishment
level.™
Extent of 6 months from the date of
2. |segregation of | % |Itisimportantthat| 100% |signingo ft he C oncession

waste

waste segregated a t
the source is not
again mixed, but
transported t hrough
the entire chainin a
segregated manner.
Iti st herefore
important that this
indicator is based on

Agreement

" rrespective of the fact whether or not the waste is segregated at source, the Concessionaire will be
responsible for processing and disposal of waste without claiming any extra cost from the Authority.
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measurement of
waste ar rivingi n a
segregated m anner
atth etr eatment/
disposal s ite, r ather
than being measured
atth ec ollection
point.

Collection
efficiency

%

The totalw aste
collected by the ULB
and aut horised
service pr oviders
versust het otal
waste gen erated
withint heU LB,
excluding recycling
or processing at t he
generation point.
(Typically, some
amount of w aste
generatedi s either
recycled or reused by
the c itizens
themselves. T his
quantity is excluded
fromth eto tal
quantity g enerated,
as r eliable e stimates
will not be available
for these.)

100%

6 months from the signing of
the Concession Agreement

Extent
recovery of

of

waste collected

%

This is an i ndication
of t he quant umo f
waste ¢ ollected,
whichi se ither
recycled or
processed. T hisi s
expressed in terms of
percentage o f w aste
collected

80%

From date of commissioning
of the Processing Facility:

Phase  Timeline  Target

Phase 6 months  70%

Phase 9 months  90%

Phase 12 100%
3 months

Extent

of

%

The amount of waste

100%

Six months from the date of
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scientific thati s di sposedi n setupo ft heSan itary
disposal o f landfills t hat hav e Landfill
waste a t been designed, built,

landfill sites operated a nd
maintained as per
standards | aid do wn
by C entral
Government. T his
extent of compliance
should be e xpressed
asa p ercentage of

the total quantum of

waste di sposeda t
landfill sites,
including o pen dump
sites

The t otal n umber of
SWM-related

complaints r edressed
within 2 4 ho urso f
receipt of the

From the date of signing of
Concession Agreement:

Efficiency in
redressal of

6 o complaint, as a 80% Phase  Timeline  Target
customer percentage of the on ] 0 -
ase months %
complaint total number of ]
SWM-related
complaints r eceived Phase 9 months  99%
int heg iven time 2
period.
Penalties & Damages
S.No. Default Monltor_lng Cure Period Penalty
Mechanism
Primary Collection
door t od oor No collection |Rs. 5 / Day/
MSW of Waste for 2 | Household
collectioni s consecutive
not pr ovided | YS€T Days
1 tomi nimum com;')l.amt.
percentage o f /verification | N, collection Rs.1 0/ Day/
Waste by PMU of Waste for 5 | Household
Generators / consecutive
Households as Days
per target
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specifiedi n
Services L evel
Benchmark

from t he
Effective Date

Secondary S
transportation

torage

&

Spot
Non-clearance | inspection
of bi ns/ | conducted by
2 dhalao f  or | Designated One day :t\ss‘tanggo pe T
consecutive 2 | ULB/ P MU/
days user
complaint
Spot
Transportation ::r:r?deljgzz b
of M SWi n ) X Rs. 150pe r
non-covered Designated One day instance
. ULB/ P MU/
vehicles
user
complaint
Non-operation ?r?sc;)tection
3 oft' ransfer conducted by | One day Rs. 2500 per
station for one ) day
da Designated
J ULB/ PMU
Waste processing
From a list of
Weighbridge is three
non- weighbridges,
operational a t located n ear
Transfer the project /
Stat1on{ . p'rocessmg' Rs. 2500 per
4 Processing Daily check by | site pr ovided dav after first 4
facility/ PMU by D esignated | =

landfill due to
breakdown for
a c onsecutive
periodo f4
days

ULB f rom
where the
concessionaire
can weigh the
MSW at its
own cost

days
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Failure t o

3;?;?:25 daoy[; Inspection by | 30 days from | 0.1% 0 ft he
PMU/ Scheduled Performance
of th e . . .
5 Designated Construction Security per day
Scheduled .
. ULB/ Progress | Completion of delay beyond
Construction Report Date 30 days
Completion
Date
Sanitary Landfill
for every ton of
increase, an
amount
equivalentt o
two times of
average
monthly per ton
of T ipping Fe e
payment ma de
Inert/ Weighment on Processing &
Residual slips/ Daily Disposal he ad
6 waste greater | reports/ over
than 20% sent | Inspection by immediately
to landfill PMU preceding t hree
months. | nt he
event  Tipping
Fee is zero,
penalty shall be
imposed at the
rate of Rs. 500/
ton.
Complaint redressal
Improper
wo?kir?g of Rs. 1500 per
7 callc entre: | Inspection by 3 hours houra fter 3
Down  time | PMU hours
exceeds 3
hours per day
Improper .
8 working of Inspection by 3 hours Rs. 50,000 pe r
callc entre: PMU month
Down time
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exceeds 3
hours pe r day
for more than
five days in a
month
IEC activities
Non-display o f .SPOt .
logo of inspection Rs 100 pe r
9 ) conducted by .
appropriate . instance
dimensions Designated
ULB/ PMU
Copy of
10 Non-issue o f ?:\l/)ertlsemen; Rs.10,000 per
advertisement . instance
provided to
PMU/

Notwithstanding anything to the contrary contained herein, in the event in any quarter the
aggregate | iquidated d amages | evied by t he D esignated U LB o n ac count of n on-
performance ex ceeds Rs.4,00,000/- (Rupees Four Lakhs only) in any Quarter, then the
same shal | be c onstrued as C oncessionaire E vent o f D efault, w hich shal | m ake t his
Agreement liable for termination. No collection of waste for 7 (seven) consecutive days
shall also be construed as Concessionaire Event of Default.
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ANNEXURE 3: FINANCIAL BID

(As submitted by Selected Bidder)
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ANNEXURE 4 : FORMAT FOR DAILY WEIGHT SHEET

Weighbridge details

Location

Capacity

Date

Time in

Time out

Truck no.

Tier weight (tons)

Full weight (tons)

Waste  quantity  (Full
weight - tier weight)
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ANNEXURE 5: OPERATIONAL ACCEPTANCE CERTIFICATE
(Format as decided by PMU)
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ANNEXURE 6: FORMAT OF THE PERFROMANCE SECURITY OR BANK GUARANTEE
[ON APPROPRIATE STAMP PAPER]

Bank Guarantee No. [__]

THIS DEED OF GUARANTEE is e xecuted on this [insert date] day of [insert month and
year] at -------- by [INSERT NAME OF BANK] having its he ad/registered office at [insert
address], (hereinafter referredt o ast he "Guarantor", which e xpression shal | unl ess
repugnant to the subject or context thereof include its successors, assigns and permitted
substitutes);

IN FAVOUR OF:

The Chief Executive Officer, BBNDA, Baddi with its principal office at EPIP Phase-l,
Jharmajri, B addi, D istrict Solan, Himachal P radesh, (hereinafterr eferredt o as
“Designated ULB” or “Beneficiary”, which expression shall unless repugnant to the context
or meaning thereof include its successors and permitted assigns).

WHEREAS:

(A) (the “Concessionaire”),
(the “Department”) and the
(the “Designated ULB”) have
entered into a Concession Agreement dated ................. (the “Agreement’) whereby
the Designated ULB has agreed to the Concessionaire undertaking the
(hereinafter the “Project”™),
subject to and in accordance with the provisions of the Agreement.

(B) The Agreement requires the Concessionaire to furnish a Performance Security to
the Designated ULB in a sum of Rs. ***** cr_ (Rupees ***** crore) (the “Guarantee
Amount”) as security for due and faithful performance of its obligations, under
and in accordance with the Agreement, during its term i.e. the Term (as defined
in the Agreement).

© We, ... through our Branch at ... . (the “Bank™) have agreed to
furnish this Bank Guarantee by way of Performance Security.

NOW, THEREFORE, the Bank hereby, unconditionally and irrevocably, guarantees
and affirms as follows:

1. The Bank hereby unconditionally and irrevocably guarantees the due and faithful
performance of the Concessionaire’s obligations during the term of the Agreement
under and in accordance with the provisions of the Agreement, and agrees and
undertakes to pay to the Designated ULB, upon its mere first written demand, and
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without any demur, reservation, recourse, contest or protest, and without any
reference to the Concessionaire, such sum or sums upto an aggregate sum of the
Guarantee Amount as the Designated ULB shall claim, without the Designated ULB
being required to prove or to show grounds or reasons for its demand and/or for
the sum specified therein.

A letter from the Designated ULB, under the hand of an Officer not below the rank
of Chief Executive Officer in the Designated ULB that the Concessionaire has
committed default in the due and faithful performance of all or any of its
obligations under and in accordance with the Agreement shall be conclusive, final
and binding on the Bank. The Bank further agrees that the Designated ULB shall be
the sole judge as to whether the Concessionaire is in default in due and faithful
performance of its obligations any time during the term of the Agreement and its
decision that the Concessionaire is in default shall be final, and binding on the
Bank, notwithstanding any differences between the Designated ULB and the
Concessionaire, or any dispute between them pending before any court, tribunal,
arbitrators or any other authority or body, or by the discharge of the
Concessionaire for any reason whatsoever.

In order to give effect to this Guarantee, the Designated ULB (acting on behalf of
itself and the Participating ULBs) shall be entitled to act as if the Bank were the
principal debtor and any change in the constitution of the Concessionaire and/or
the Bank, whether by their absorption with any other body or corporation or
otherwise, shall not in any way or manner affect the liability or obligation of the
Bank under this Guarantee.

It shall not be necessary, and the Bank hereby waives any necessity, for the
Designated ULB to proceed against the Concessionaire before presenting to the
Bank its demand under this Guarantee.

The Designated ULB shall have the liberty, without affecting in any manner the
liability of the Bank under this Guarantee, to vary at any time, the terms and
conditions of the Agreement or to extend the time or period for the compliance
with, fulfilment and/ or performance of all or any of the obligations of the
Concessionaire contained in the Agreement or to postpone for any time, and from
time to time, any of the rights and powers exercisable by the Designated ULB
against the Concessionaire, and either to enforce or forbear from enforcing any of
the terms and conditions contained in the Agreement and/or the securities
available to the Designated ULB, and the Bank shall not be released from its
liability and obligation under these presents by any exercise by the Designated
ULB of the liberty with reference to the matters aforesaid or by reason of time
being given to the Concessionaire or any other forbearance, indulgence, act or
omission on the part of the Designated ULB or of any other matter or thing
whatsoever which under any law relating to sureties and guarantors would but for
this provision have the effect of releasing the Bank from its liability and
obligation under this Guarantee and the Bank hereby waives all of its rights under
any such law.
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6. This Guarantee is in addition to and not in substitution of any other guarantee or
security now or which may hereafter be held by the Designated ULB in respect of
or relating to the Agreement or for the fulfilment, compliance and/or
performance of all or any of the obligations of the Concessionaire under the
Agreement.

7. Notwithstanding anything contained hereinbefore, the liability of the Bank under
this Guarantee is restricted to the Guarantee Amount and this Guarantee will
remain in force until the expiry of the term of the Agreement in accordance with
the provisions thereof or unless a demand or claim in writing is made by the
Designated ULB on the Bank under this Guarantee, no later than 6 (six) months
from the date of expiry of this Guarantee, all rights of the Designated ULB under
this Guarantee shall be forfeited and the Bank shall be relieved from its liabilities
hereunder.

8. The Bank undertakes not to revoke this Guarantee during its currency, except with
the previous express consent of the Designated ULB in writing, and declares and
warrants that it has the power to issue this Guarantee and the undersigned has
full powers to do so on behalf of the Bank.

9. Any notice by way of request, demand or otherwise hereunder may be sent by post
addressed to the Bank at its above referred Branch, which shall be deemed to
have been duly authorised to receive such notice and to effect payment thereof
forthwith, and if sent by post it shall be deemed to have been given at the time
when it ought to have been delivered in due course of post and in proving such
notice, when given by post, it shall be sufficient to prove that the envelope
containing the notice was posted and a certificate signed by an officer of the
Designated ULB that the envelope was so posted shall be conclusive.

10. This Guarantee shall come into force with immediate effect and shall remain in
force and effect during the term of the Agreement or until it is released earlier by
the Designated ULB pursuant to the provisions of the Agreement.

Signed and sealed this .......... day of .......... ., 20......... at .......... .
SIGNED, SEALED AND DELIVERED

For and on behalf of the BANK by:

(Signature)

(Name)

(Designation)

(Code Number)

(Address)
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NOTES:

(i)  The bank guarantee should contain the name, designation and c ode number of the
officer(s) signing the guarantee.

(i) The address, telephone number and other details of the Head Office of the Bank as
well as of issuing Branch should be mentioned on the covering letter of issuing
Branch.
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ANNEXURE 7: SCOPE OF WORK OF PMU

1.

2.1

Role of the PMU

The PMU is e xpected to play a po sitive and i ndependent role in discharging i ts
functions, t hereby f acilitating the sm ooth i mplementation and o peration of t he
Project. Broadly, the role of the PMU is to:

(a) independently r eview, monitor and w here required by the Agreement, to
approve activities associated with the design, construction, operation and
maintenance of the Project;

(b) report to the Parties on the various physical, technical and financial aspects
of the Project based on inspections, PMU site visits and Tests;

(c) assist the Parties in arriving at an amicable settlement of disputes, should
the need arise; and

(d) review ma tters related t o safety and e nvironment ma nagement me asures
adopted by the Concessionaire for the Project.

Structure & Scope of Services

(a) PMU shall be headed by an Independent Ex pert hav ing the f ollowing
qualifications:

i. Aperson having at least 15 years of experience in the Solid W aste
management sector from private sector with educational background
of Env ironmental Eng ineering/ Env ironmental Sc iences/ P ublic
Health/ Civil Engineering;

ii. An officer of the grade o f E xecutive Engineer from go vernment
services; and

iii. Salary / Wa ges of such | ndependent Ex pert will be bo rne by
Designated ULB.
(b) PMU shall also comprise of nominated members of the Participating U LBs.
Such members should be officers of rank of executive officer or above.

The services to be provided by the PMU are listed below. In addition, the scope of
services would also include such other functions as ar e required to be undertaken
pursuant to specific provisions of the Agreement.

Design and Planning

(@) Ensure t hat all ac tivities o f t he Project f ully comply with all Applicable
Laws and, in par ticular, SWM Rules, 2016 governing t he r equirements o f
Municipal Solid Waste disposal.

(b) Review of the Implementation Plan submitted by the Concessionaire.
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2.2

2.2.1

2.2.2

2.2.3

Construction Inspection and General Services

The PMU would monitor, in accordance with Good Industry Practice, the progress
in i mplementation o f t he P roject. Fo r t his pur pose t he PMU shall unde rtake,
interalia, t he f ollowing ac tivitiesand w here appr opriate m ake sui table
suggestions:

(a)

(b)

(c)
(d)

(e)

Ensure ¢ ompliance by t he C oncessionaire with t he pr ovisions of t his
Agreement and applicable laws;

Act on the Designated ULBs' behalf as t he Designated ULBs' representative
regarding al | c ontact with the C oncessionaire unl ess e xpressly i ndicated
otherwise;

Review of all Tests

Interpret t he r equirements of the c ontract a nd m ake de cisions r egarding
performance o f t he C oncessionaire. T he PMU shall i nform and a dvise
Designated ULB, in a t imely manner all matters relating to the execution,
progress, and completeness of the Project;

Reject work which fails to comply with the specifications and requirements
of the Agreement. W henever c onsidered ne cessary or advisable to e nsure
correction of defective work, the PMU may require inspection or testing of
such w ork, w hether o r no t suc h w ork be t hen f abricated, i nstalled, or
completed;

The PMU shall at tend r egular meetings ( “Project Review Meetings” or “PRMs”)
with the Designated ULB and the Concessionaire, to be held from time to time.
The PMU shall take notes at the meetings and p rovide a copy of the PRM minutes
to each person who attended the meeting.

The PMU shall approve Fortnightly Progress Reports and bills and invoices raised by
the Concessionaire
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ANNEXURE 8: SUBSTITUTION AGREEMENT

THIS SUBSTITUTION AGREEMENT is entered into on this the ***day of ***20**.

AMONGST

1.

( hereinafterr eferredt oast he
“Designated ULB” w hich e xpression shal L unl ess r epugnant t ot he contextor
meaning t hereof i nclude i ts ad ministrators, su ccessors and assi gns) on be half of
itself and other Participating ULBs;

[*******Limited], a company i ncorporated unde r t he pr ovisions o f t he C ompanies
Act, 2013 and having its registered office at ****, (hereinafter referred to as the
“Concessionaire” which expression shall unless repugnant to the context or
meaning thereof include its successors and permitted assigns and substitutes);

****INAME AND PARTICULARS of Lenders’ Representative] and having its registered
office at ****,acting for and on behalf of the Senior Lenders as their duly authorized
agent w ithr egard t o m atters ar isingo uto fo rr elation t o t his Ag reement
(hereinafter referred to as the “Lenders’ Representative”, which expression shall
unless r epugnant t o t he c ontext or m eaning t hereof i nclude i ts suc cessors and
substitutes);

WHEREAS:

(A)

The D esignated ULB, Participating ULBs, and t he Department (as the Confirming
Party) have entered into a Concession Agreement dated *** with the Concessionaire
(the “ Concession Ag reement”) forse ttingupo f Integrated Solid Waste
Management Project for Collection, Transportation, Processing and Disposal in
Baddi Cluster in the State of Himachal Pradesh on Public Private Partnership
(PPP) basis (hereinafter r eferred to as t he “ Project”), and ac opy of whichis
annexed hereto and marked as Annex-A to form part of this Agreement.

Senior Lenders have agreed to finance the Project in accordance with the terms
and conditions set forth in the Financing Agreements.

Senior Lenders have requested the Designated ULB to enter into this Substitution
Agreement f or se curingt heiri nterestst hrough assi gnment, transfer and
substitution of t he Concession to a Nominated C ompany in ac cordance with the
provisions of this Agreement and the Concession Agreement.

In order to enable implementation of the Project including its planning, designing,
engineering, financing, construction, o peration and m aintenance, the Designated
ULB has ag reed and unde rtakent o transfer and assi gn the C oncessiont o a
Nominated Company in accordance with the terms and conditions set forth in this
Agreement and the Concession Agreement.

NOW IT IS HEREBY AGREED as follows:
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1.1

1.2

1.2.1

1.2.2

1.2.3

DEFINITIONS AND INTERPRETATION
Definitions

In this Substitution Agreement, the following words and expressions shall, unless
repugnant t o t he c ontext o r m eaning t hereof, hav e t he m eaning he reinafter
respectively assigned to them:

“Agreement” means this Substitution agreement and any amendment thereto
made in accordance with the provisions contained in this Agreement;

“Financial Default” me ans oc currence of a ma terial b reach of t he t erms and
conditions of the Financing Agreements or a continuous default in Debt Service by
the Concessionaire for a minimum period of 3 (three) months;

“Lenders’ Representative” m eanst he pe rsonr eferredt oast hel enders’
Representative in the foregoing Recitals;

“Nominated Company” means a ¢ ompany, i ncorporated under t he provisions o f
the Companies Act, 2013, selected by the Lenders’ Representative, on be half of
Senior Lenders, and proposed to the Designated ULB for assignment/transfer of the
Concession as provided in this Agreement;

“Notice of Financial Default” shall have the meaning assigned thereto in Clause
3.2.1; and

“Parties” Means the parties to this agreement collectively and “Party” shall mean
any of the Parties to this Agreement individually.

“Participating ULBs” include the following :

(i) Municipal Council, Baddi;

(i1) Municipal Council, Nalagarh;

(iii) Municipal Council, Parwanoo; and

(iv) Baddi Barotiwala Nalagarh Development Authority (BBNDA)
Interpretation

References to Lenders’ Representative shall, unless repugnant to the context or
meaning thereof, mean references to the Lenders' Representative, acting for and
on behalf of Senior Lenders.

References to Articles are, unless st ated o therwise, r eferences t o Articles o f
this Agreement.

The words and expressions beginning with capital letters and defined in this
Agreement shall have the meaning ascribed thereto herein, and the words and
expressions used in this Agreement and not defined herein but defined in the
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1.2.4

2.1

3.1

3.1.1

3.1.2

3.2

3.21

3.2.2

Concession Agreement shall, unless repugnant to the context, have the meaning
assigned thereto in the Concession Agreement.

The rules of interpretation stated in Clauses 1.2, 1.3 and 1.4 of the Concession
Agreement shall apply, mutatis mutandis, to this Agreement.

ASSIGNMENT

Assignment of rights and title

The Concessionaire hereby assigns the rights, title and interest in the Concession
to, and in favour of, the Lenders' Representative pursuant to and in accordance
with the provisions of this Agreement and t he C oncession Agreement by way of
security inr espect o f f inancing by t he Senior L enders under t he Financ ing
Agreements.

SUBSTITUTION OF THE CONCESSIONAIRE

Rights of substitution

Pursuant to the rights, title and interest assigned under Clause 2.1, the Lenders'
Representative shall be entitled to substitute the Concessionaire by a Nominated
Company under and in accordance with the provisions of this Agreement and the
Concession Agreement.

The D esignated U LB hereby a grees tosubst itutet he C oncessionaire by
endorsement on the Concession Agreement in favour of the Nominated Company
selected by the Lenders' Representative in accordance with this Agreement. (For
the avoidance of doubt, the Senior Lenders or the Lenders' Representative shall
not be e ntitled t o operate and m aintain t he P roject as C oncessionaire e ither
individually or collectively).

Substitution upon occurrence of Financial Default

Upon occurrence of a Financial Default, the Lenders' Representative may issue
a notice to the Concessionaire (the "Notice of Financial Default") along with
particulars thereof, and send a copy to the Desighated ULB for its information
and record. AN otice o f F inancial D efault unde r t his Article 3shallb e
conclusive evidence of such Financial Default and it shall be final and binding
upon the Concessionaire for the purposes of this Agreement.

Upon issue of a Notice of Financial Default hereunder, the Lenders' Representative
may, without prejudice to any of its rights or remedies under this Agreement or the
Financing Agreements, substitute the Concessionaire by a Nominated Company in
accordance with the provisions of this Agreement.
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3.2.3

3.3

3.3.1

3.3.2

3.4

3.4.1

At any time after the Lenders’ Representative has issued a Notice of Financial
Default, it may by notice require the Designated ULB to suspend all the rights of
the Concessionaire and undertake the operation and maintenance of the Project in
accordance w ith t he pr ovisions o f t he Concession Agreement, and u pon
receipt of such notice, the Designated ULB shall undertake Suspension under
and in accordance with the provisions of the Concession Agreement. The
aforesaid Suspension shall be revoked upon substitution of the Concessionaire by a
Nominated Company, and in the event such substitution is not completed within 180
(one hundred and eighty) days from the date of such Suspension, the Designated
ULB may t erminate the C oncession Ag reement f orthwith by issuing a
Termination Notice i n ac cordance w ith t he pr ovisions o ft he C oncession
Agreement; provided that upon written request from the Lenders' Representative
and the Concessionaire, the Designated ULB may e xtend the af oresaid period of
180 (one hundred and eighty) days by a period not exceeding 90 (ninety) days.

Substitution upon occurrence of Concessionaire Default

Upon o ccurrence o f a C oncessionaire D efault, t he D esignated U LB s hall by a
notice inform t he Lenders' R epresentative of its intention to issue a T ermination
Notice and grant 15 (fifteen) days time to the Lenders' Representative to make a
representation, stating t he int ention t o su bstitute the C oncessionaireb y a

Nominated Company.

In the event that the Lenders' Representative makes a representation to the
Designated U LB within the period of 15 (fifteen) days specified in Clause 3.3.1,
stating that it intends to substitute the Concessionaire by a Nominated Company,
the Lenders Representative sh all be entitled t o un dertake an d complete t he
substitution of the Concessionaire by a Nominated Company in accordance with the
provisions of this Agreement within a period of 180 (one hundred and eighty) days
from the date of such representation, and the Designated ULB shall either withhold
Termination or undertake Suspension for the aforesaid period of 180 (one hundred
and e ighty) days; pr ovided t hat upo n written r equest f rom the L enders’
Representative a nd the Concessionaire, the Designated ULB shall extend the
aforesaid period of 180 (one hundred and eighty) days by a period not exceeding
90 (ninety) days.

Procedure for substitution

The Designated ULB and the Concessionaire hereby agree that on or after the
date of Notice of Financial Default or the date of representation to the Designated
ULB und er Clause 3.3.2, asthecase mayb e, t he L enders' R epresentative m ay,
without prejudice to any of the other rights or remedies of the Senior Lenders,
invite, negotiate and procure offers, either by private negotiations or public auction
or tenders for the take over and transfer of the Project including the Concession to
the Nominated C ompany upon such Nominated Company's assumption of the
liabilities a nd obligations o f t he Concessionaire t owards t he Designated ULB
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3.4.2

3.4.3

3.4.4

3.5

under t he C oncession Agreement and t owards t he Senior L enders under t he
Financing Agreements.

To be eligible for substitution in place of the Concessionaire, the Nominated
Company shall be required to fulfill the eligibility criteria that were laid down
by the Designated ULB for short listing the bidders for award of the Concession;
provided that the Lenders' Representative may represent to the Designated ULB
that all or any of such criteria may be waived in the interest of the Project, and if
the Designated ULB determines that such waiver shall not have any material
adverse effect on the Project, it may waive all or any of such eligibility criteria.

Upon selection of a Nominated Company, the Lenders' Representative shall request
the Designated ULB to:

(@) accede to transfer to the Nominated C ompany the right to construct,
operate and maintain the Project in accordance with the provisions of the
Concession Agreement;

(o) endorse and transfer the Concession to the Nominated Company, on the same
terms and conditions, for the residual Concession Period; and

(©) enter into a Substitution Agreement with the Lenders' Representative and the
Nominated Company on the same terms as are contained in this Agreement.

If the Designated ULB has any objection to the transfer of Concession in favour of
the Nominated Company in accordance with this Agreement, it shall within 15
(fifteen) days from the date of bid made by the L enders' R epresentative, give a
reasoned order after hearing the Lenders' Representative. If no such objection is
raised by the Designated ULB, the Nominated Company shall be deemed to have
been ac cepted. T he Designated U LB t hereupon shall t ransfer and e ndorse t he
Concession within 7 (seven) days of its acceptance/ deemed acceptance of the
Nominated C ompany; pr ovided thati nt he evento f su ch o bjection by t he
Designated ULB, the Lenders' Representative may p ropose a nother Nominated
Company whereupon the procedure set forth in this Clause 3.4 shall be followed
for substitution of such Nominated Company in place of the Concessionaire.

Selection to be binding

The decision of the Lenders' Representative and the Designated ULB in selection
of the Nominated Company shall be final and binding on the Concessionaire. The
Concessionaire irrevocably agrees and w aives any right to challenge the actions of
the L enders' R epresentative or t he Senior L enders or the Designated U LB t aken
pursuant to this Agreement including the transfer/assignment of the Concession in
favour of the Nominated Company. The Concessionaire agrees and confirms that it
shall not have any right to seek revaluation of assets of the Project or the
Concessionaire's shares. It is hereby acknowledged by the Parties that the rights of
the L enders’ Representative ar e i rrevocable and shall not be contestedin any
proceedings before any court or Designated ULB and the Concessionaire shall have

120




4.1

51

5.2

5.3

no right or remedy to prevent, obstruct or r estrain t he Designated ULB or the
Lenders' Representative from effecting or causing the transfer by substitution and
endorsement of the Concession as requested by the Lenders’ Representative.

PROJECT AGREEMENTS

Substitution of Nominated Company in Project Agreements

The Concessionaire shall ensure and procure that each Project Agreement contains
provisions that entitle the Nominated Company to step into such Project Agreement,
in its discretion, in place and substitution of the Concessionaire in the event of
such Nominated C ompany's assum ption o f t he | iabilities an d o bligations o f the
Concessionaire under the Concession Agreement.

TERMINATION OF CONCESSION AGREEMENT

Termination upon occurrence of Financial Default

At any time after issue of a Notice of Financial Default, the Lenders' Representative
may by ano ticein writing r equiret he D esighated ULBt ot erminate t he
Concession Agreement f orthwith, a nd upo n r eceipt o f s uch n otice, t he
Designated ULB shall undertake Termination under and in accordance with the
provisions of Article 16 of the Concession Agreement.

Termination when no Nominated Company is selected

In the e vent that no Nominated C ompany acceptable to t he D esignated ULBis
selected and recommended by the Lenders' Representative within the period of
180 (one hundred and eighty) days or any extension thereof as set forth in Clause
3.3.2, the Designated ULB may terminate the Concession Agreement forthwith in
accordance with the provisions thereof.

Realisation of Debt Due

The Designated ULB and the Concessionaire hereby acknowledge and agree that,
without prejudicet ot heiran yo therr ight orr emedy, thel enders
Representative is entitled to receive from the Concessionaire, without any further
reference to or consent of the Concessionaire, the Debt Due upon Termination of
the Concession Agreement.

DURATION OF THE AGREEMENT
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6.1

7.1

711

712

7.2

8.1

Duration of the Agreement

This Agreement shall come into force from the date hereof and shall expire at the
earliest to occur of the following events:

(@ Termination of the Agreement; or

(b) no sum remains to be advanced, or is outstanding to the Senior Lenders, under
the Financing Agreements.

INDEMNITY
General indemnity

The C oncessionaire w ill inde mnify, de fend a nd ho ld t he D esignated U LB,
Participating ULBs and the Lenders' Representative harmless against any and a ll
proceedings, a ctions a nd t hird party c laims f or any | oss, d amage, c ost a nd
expense o f w hatever k ind an d nat ure arisingo ut of any br eachby t he
Concessionaire of any of its obligations under this Agreement or on account of
failure o f the C oncessionaire to c omply w ith A pplicable Laws and Applicable
Permits.

The Lenders' Representative will indemnify, defend and hold the Concessionaire
harmless against any and all proceedings, actions and third party claims for any
loss, damage, cost and expense arising out of failure of the Lenders' Representative
to fulfil its obligations under this Agreement, materially and adversely affecting the
performance of the Concessionaire's obligations under the Concession Agreement,
other t han any | oss, d amage, c ost and e xpense, ar isingouto f actsdonein
discharge of their lawful functions by the Lenders’ Representative, its officers,
servants and agents.

Notice and contest of claims

In the event that any Party hereto receives a claim from a third party in respect of
which it is entitled to the benefit of an indemnity under Clause 7.1 or in respect of
which it is entitled to reimbursement (the "Indemnified Party"),it shall notify the
other Party responsible for indemnifying such claim hereunder (the "Indemnifying
Party")within 15 (fifteen) days of receipt of the claim and shall not settle or pay
the claim without the prior approval of the Indemnifying Party, such approval not
to be unreasonably withheld or delayed. In the event that the Indemnifying Party
wishes to contest or dispute the claim, it may conduct the proceedings in the name
of the Indemnified Party and shall bear all costs involved in contesting the same.
The Indemnified Party shall provide all cooperation and assist ance in contesting
any claim and shall sign all such writings and documents as the Indemnifying Party
may reasonably require.

DISPUTE RESOLUTION

Dispute resolution
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9.1

9.2

9.3

Any disput e, dif ference o r ¢ laim a rising o ut o f o rin c onnection w ith t his
Agreement, which is not resolved amicably, shall be decided finally by reference
to ar bitration t o a B oard o f Ar bitrators comprising o ne no minee eachof t he
Department (on b ehalf o f P articipating ULBs o ther t han D esignated U LB),
Designated ULB, Concessionaire and the Lenders’ Representative. Such arbitration
shall be held in a ccordance with t he Rules of Ar bitration of t he | nternational
Centre for Alternative Dispute Resolution, New Delhi (the “Rules”) or such other
rules as may be mutually agreed by the Parties, and shall be subject to provisions
of the Arbitration and Conciliation Act, 1996.

The Arbitrators shall issue a reasoned award and such award shall be final and
binding on the Parties. The venue of arbitration shall be Solan, Himachal Pradesh
and the language of arbitration shall be English.

MISCELLANEQOUS PROVISIONS

Governing law and jurisdiction

This A greement s hall be ¢ onstrued a nd i nterpreted i n a ccordance w ith and
governed by the laws of India, and the Courts at Solan, Himachal Pradesh shall have
jurisdiction over all matters arising out of or relating to this Agreement.

Waiver of sovereign immunity

The Designated ULB unconditionally and irrevocably:

(@) agrees that the execution, delivery and performance by it of this Agreement
constitute commercial acts done and performed for commercial purpose;

(b) agrees that, should any proceedings be brought against it or its assets,
property or revenues in any jurisdiction in relation to this Agreement or any
transaction contemplated by this Agreement, no immunity (whether by reason
of sovereignty or otherwise) from such proceedings shall be claimed by or on
behalf of the Designated ULB with respect to its assets;

(c) waives any right of immunity which it or its assets, property or revenues
now has, may acquire in the future or which may be attributed to it in any
jurisdiction; and

(d) consents generally in respect of the enforcement of any judgement or award
against it in any such proceedings to the giving of any relief or the issue of any
process in any jurisdiction in connection with such proceedings (including
the making, enforcement or execution against it or in respect of any assets,
property or revenues whatsoever irrespective of their use or intended use of
any order or judgement that may be made or given in connection therewith).

Priority of agreements
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9.4

9.5

9.5.1

9.5.2

9.6

9.7

9.7.1

In the event of any conflict between the Concession Agreement and this Agreement,
the pr ovisions contained in the Concession Agreement shall prevail over this
Agreement.

Alteration of terms

All additions, amendments, modifications and variations to this Agreement shall
be e ffectual and b inding o nly if i n writing and signed by the du ly au thorised
representatives of the Parties.

Waiver

Waiver by any Party of a default by another Party in the observance and performance
of any provision of or obligations under this Agreement:

(@ shall not operate or be construed as aw aiver of any o ther or subse quent
default hereof or of other provisions of or obligations under this Agreement;

(b) shall not be effective unless it is in writing and executed by a duly authorised
representative of the Party; and

(c) shall no t af fect t he v alidity o r e nforceability o f t his Ag reement i n any
manner.

Neither the failure by either Party to insist on any occasion upon the performance of
the terms, conditions and provisions of this Agreement or any obligation thereunder
nor time or other indulgence granted by a Party to another Party shall be treated or
deemed asw aivero fsu chb reacho ra cceptanceo fan yv ariationo rt he
relinquishment of any such right hereunder.

No third party beneficiaries

This Agreement is solely for the benefit of the Parties and no other person or entity
shall have any rights hereunder.

Survival
Termination of this Agreement:

(a) shall not relieve the Parties of any obligations hereunder which expressly or
by implication survive termination hereof; and

(b) except as o therwise provided in any provision of this Agreement e xpressly
limiting t he liability of either Party, shall not relieve either Party of any
obligations or liabilities for loss or damage to the other Party arising out of
or caused by acts or omissions of such Party prior to the effectiveness of
such termination or arising out of such termination.
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9.7.2

9.8

9.9

9.10

9.11

9.12

All o bligations sur viving t he ¢ ancellation, e xpiration o r t ermination o f t his
Agreement shall only survive for a pe riod of 3 (three) years following the date of
such termination or expiry of this Agreement.

Severability

If for any reason whatever any provision of this Agreement is or becomes invalid,
illegal or unenforceable or is declared by any court of competent jurisdiction or
any o ther i nstrumentality to be i nvalid, i llegal o r une nforceable, t he v alidity,
legality or enforceability of the remaining provisions shall not be affected in any
manner, and the Parties will negotiate in good faith with a view to agreeing to one
or more provisions w hich m ay be substituted for suc h invalid, une nforceable or
illegal pr ovisions, as ne arlyasi spr acticablet osuc hi nvalid, i llegalo r
unenforceable provision. Failure t o ag ree up on any suc h provisions sh all not be
subject to dispute resolution under Article 8 of this Agreement or otherwise.

Successors and assigns

This Agreement shall be binding on and shall inure to the benefit of the Parties and
their respective successors and permitted assigns.

Notices

All notices or other communications to be given or made under this Agreement shall
be in writing, shall either be delivered personally or sent by courier or registered
post with an additional copy to be sent by facsimile. The address for service of
each Party and its facsimile number are set out under its name on the signing pages
hereto. A notice shall be effective upon actual receipt thereof, save that where it
is received after 5.00 (five) p.m. on any day, or on a day that is a public holiday, the
notice shall be deemed to be received on the first working day following the date
of actual receipt. It is hereby agreed and ac knowledged t hat any P arty may by
notice change the address to which such notices and communications to it are to be
delivered or mailed. Such change shall be effective when all the Parties have notice
of it.

Language

All notices, certificates, correspondence and proceedings under or in connection
with this Agreement shall be in English.

Authorised representatives

Each of the Parties shall by notice in writing designate their respective authorised
representatives t hrough whom only all communications shall be made. AP arty
hereto shall be entitled to remove and/or substitute or make fresh appointment
of such authorised representative by similar notice.
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9.13 Original Document

This A greement m ay be e xecuted in t hree c ounterparts, e ach o f w hich
where executed and delivered shall constitute an original of this Agreement.

IN WITNESS WHEREOF THE PARTIES HAVE EXECUTED AND DELIVERED THIS AGREEMENT
AS OF THE DATE FIRST ABOVE WRITTEN.

SIGNED, SEALED AND DELIVERED SIGNED, SEALED AND DELIVERED
For and on behalf of For and on behalf of
CONCESSIONAIRE by: DESIGNATED ULB OF [***] by:

(Signature) (Signature)

(Name) (Name)

(Designation) (Designation)

(Address) (Address)

(Fax No.) (Fax No.)

SIGNED, SEALED AND DELIVERED
For and on behalf of
SENIOR LENDERS by the Lenders'

Representative:

(Signature)
(Name)
(Designation)
(Address)

(Fax)

In the presence of:
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ANNEXURE 9: ESCROW AGREEMENT

THIS ESCROW AGREEMENT is entered into on this the ......... day of.............. 20.....

AMONGST

T s LIMITED, a company incorporated under the provisions of the Companies
Act, 2013 and having its registered office at ............. . (hereinafter referred to as the

“Concessionaire” w hich e xpression shall, u nless r epugnantt ot he contexto r
meaning thereof, include its successors, permitted assigns and substitutes);

2 e, (insert name and particulars of Lenders’ Representative) and having its
registered office at ............... acting for and on behalf of the Senior Lenders as their
duly authorised agent with regard to matters arising out of or inrelation to this
Agreement ( hereinafterr eferredt oa st he “Lenders’ Representative” w hich
expression s hall, unless repugnant t o t he c ontext or meaning t hereof, inc lude it s
successors and substitutes);

3 (insert name and particulars of the Escrow Bank) and having its registered
office at .oeevveereennes . (hereinafter referred to as the “Escrow Bank” which expression
shall, unless repugnant to the context or meaning thereof, include its successors and
substitutes); and

4, ( hereinafterr eferredt oast he
“Designated ULB” w hich e xpression shal L unl ess r epugnant t ot he contextor
meaning thereof include its administrators, successors and assigns) acting on behalf
of itself and all the Participating ULBs;

WHEREAS:

(A) The Designated ULB, the Participating ULBs and the Department (as the Confirming
Party) have enteredi nto aC oncession A greementd ated ............. .witht he
Concessionaire (the “Concession Agreement”) for undertaking the Setting up of
Integrated Solid Waste Management Project for Collection, Transportation,
Processing and Disposal in Baddi Cluster in the State of Himachal Pradesh on
Public Private Partnership (PPP) basis and a copy of which is annexed hereto and
marked as Annex-A to form part of this Agreement Senior Lenders have agreed to
finance t he Project in accordance with the terms and conditions set forthin the
Financing Agreements.

(B) The Concession Agreement requires the Concessionaire to establish an Escrow Account,
inter alia, on the terms and conditions stated therein.

NOW THEREFORE, in consideration of the foregoing and the respective covenants
and agreements set forth in this Agreement, the receipt and sufficiency of which is
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1.1

hereby acknowledged, and intending to be legally bound hereby, the Parties agree
as follows:

DEFINITIONS AND INTERPRETATION

Definitions

In this Agreement, the following words and expressions shall, unless repugnant to the
context or meaning thereof, have the meaning hereinafter respectively assigned to
them:

“Agreement” means this Escrow Agreement and any amendment thereto made in
accordance with the provisions contained herein;

“Concession Agreement” means the Concession Agreement referred to in Recital(A)
above an d annexed hereto as Annex-A, and shall include all of its Recitals and
Schedules and any amendments made thereto in accordance with the provisions
contained in this behalf therein;

“Cure Period” means the period specified in this Agreement for curing any breach or
default of any pr ovision of this Agreementb yt he Concessionaire, and shall
commence from the date on which a notice is delivered by the Designated ULB or the
Lenders’ Representative, as the case may be, to the Concessionaire asking the latter
to cure the breach or default specified in such notice;

“Escrow Account” means an escrow account established in terms of and under this
Agreement, and shall include the Sub-Accounts;

“Escrow Default” shall have the meaning ascribed thereto in Clause 6.1;

“Lenders’ Representative” m eanst hep ersonr eferredt o as the Lenders’
Representative in the foregoing Recitals;

“Parties” means the parties to this Agreement collectively and “Party” shall mean
any of the Parties to this Agreement individually;

“Participating ULBs” means the following Urban Local Bodies (ULBs):

“Payment Date” means, in relation to any payment specified in Clause 4.1, the
date(s) specified for such payment; and

“Sub-Accounts” m eans the r espective sub-accounts of t he Escrow Ac count, i nto
which the monies s pecified in Clause 4.1 would be credited every month and paid
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1.2

1.2.1

1.2.2

1.2.3

1.2.4

2.1

2.1.1

2.1.2

2.2

out if due, and if not due in a month then a ppropriated pr oportionately in such
month and retained in the respective sub-accounts and paid out therefrom on the
Payment Date(s).

Interpretation

References to Lenders’ Representative shall, unless repugnant to the context or
meaning thereof, mean references to the Lenders’ Representative, acting for and on
behalf of Senior Lenders.

The words and expressions beginning with capital letters and defined int his
Agreement shall have the meaning ascribed thereto herein, and the wo rds and
expressions used in this Agreement and not defined herein bu t defined in the
Concession Agreement shall, unless repugnant to the c ontext, ha ve t he m eaning
ascribed thereto in the Concession Agreement.

References to Articles are, unless stated otherwise, references to Articles of this
Agreement.

The rules of interpretation stated in Clauses 1.2, 1.3 and 1.4ofthe Concession
Agreement shall apply, mutatis mutandis, to this Agreement.

ESCROW ACCOUNT
Escrow Bank to act as trustee

The Concessionaire hereby appoints the Escrow Bank to act as trustee f or the
Designated ULB, the Lenders’ Representative and the Concessionaire in connection
herewith and authorises the Escrow Bank to exercise such rights, powers, authorities
and discretion as are specifically delegated to the Escrow Bank by the terms hereof
together with all such rights, powers, authorities and discretion as are reasonably
incidental hereto, and the Escrow Bank accepts such appointment pursuant to the
terms hereof.

The Concessionaire hereby declares that all rights, title and interest in and to the
Escrow Account shall be vested in the Escrow Bank and held in trust for the
Designated ULB, the Lenders’ Representative and the Concessionaire, and applied in
accordance with the terms of this Agreement. No person other than the Designated
ULB, the L enders’ Representative and the Concessionaire shall have any rights
hereunder a s the beneficiarieso f, or as third party b eneficiaries under this
Agreement.

Acceptance of Escrow Bank
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2.3

2.3.1

2.3.2

2.3.3

2.4

2.5

2.6

The Escrow Bank hereby agrees to act as such and to accept all payments and other
amounts to be delivered to and held by the Escrow Bank pursuant to the provisions of
this Agreement. The Escrow Bank shall hold and safeguard the Escrow Account during
the term of this Agreement and shall treat the amountin the Escrow Account as
monies deposited by the Concessionaire, Senior Lenders, Designated ULB with the
Escrow Bank. In pe rforming i ts functions and duties under this A greement, the
Escrow Bank shall act in trust for the benefit of, and as agent for, the Designated
ULB, the L enders’ R epresentative and the Concessionaire o r their nominees,
successors or assigns, in accordance with the provisions of this Agreement.

Establishment and operation of Escrow Account

Within 30(thirty) days from the date of this Agreement, and in any case prior to the
Compliance Date, the Concessionaire shall open and establish t he Esc row Account
with the ....eevennes (name of Branch) B ranch of the E scrow B ank. The E scrow
Account shall be denominated in Rupees.

The Escrow Bank shall maintain the Escrow Account in accordance with the terms of
this A greement and its usual pr actices and applicable r egulations, and pay t he
maximum rate of interest payable to similar customers on the balance in the said
account from time to time.

The Escrow Bank and the Concessionaire shall, after consultation with the Lenders’
Representative, agree on the detailed mandates, terms and c onditions, and
operating procedures for t he Esc row Ac count, but in the event of any conflict or
inconsistency between this Agreement and such mandates, terms and conditions, or
procedures, this Agreement shall prevail.

Escrow Bank’s fee

The Escrow Bank shall be entitled to receive its fee and expenses in an amount, and
at such times, as may be agreed between the Escrow Bank and the Concessionaire.
For t he av oidance of d oubt, such fee and expenses shall form partofthe O& M
Expenses an d sh all be appr opriated from t he Escrow Ac count in ac cordance with
Clause 4.1.

Rights of the Parties

Save and except as otherwise provided in t he Concession Agreement, the rights of
the Designated U LB, t he L enders’ R epresentative and the C oncessionaire in the
monies held in the Escrow Account are set for thin their entirety in this Agreement
and the Designated ULB, the Lenders’ Representative and the Concessionaire s hall
have no other rights against or to the monies in the Escrow Account.

Substitution of the Concessionaire

The P arties h ereto a cknowledge an dag reet hatu ponsu bstitution of th e
Concessionaire w ith the N ominated C ompany, pu rsuantt ot he Su bstitution
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3.1

3.1.1

3.2

3.3

Agreement, it s hallb e d eemed f or t he p urposes of t his A greement t hat the
Nominated Company is a Party hereto and the Nominated Company shall accordingly
be deemed to have succeeded to the rights and obligations of the Concessionaire
under t his Ag reement o n an d w ith e ffect f rom t he dat e o f su bstitution o f t he
Concessionaire with the Nominated Company.

DEPOSITS INTO ESCROW ACCOUNT
Deposits by the Concessionaire

The Concessionaire agrees and undertakes that it shall deposit into and/or credit the

Escrow Account with:

(a) all monies received in relation to the Project from any source, including the
Senior Lenders, and the Designated ULB;

(b) all f unds r eceived by the C oncessionaire f rom it s s hare-holders, i nany
manner or form;

() {all {Tipping Fee}, received by the Concessionaire from the Designated ULB
and} sell proceedings of compost/ biogas/methane;

(d) any other revenues from or in respect of the Project,;
(e) all proceeds received pursuant to any insurance claims; and
(f) all other monies in accordance with the Concession Agreement.

The Concessionaire may at any time make deposits of its other funds in to the Escrow
Account, provided that the provisions of this Agreement shall apply to such deposits.

Deposits by the Designated ULB

The Designated ULB agrees and undertakes that, as and when due and payable, it
shall deposit into and/or credit the Escrow Account with:

() Capital Grant, Payments (under Article 10 of the Concession Agreement) and
other monies disbursed by the Designated ULB to the Concessionaire;

(b) all fee collected by the Designated ULB in exercise of its rights under the
Concession Agreement; and

(c) Termination Payments.

Deposits by Senior Lenders
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3.4

4.1

4.1.1

The L enders’ R epresentative agrees, ¢ onfirms a nd und ertakes that the Senior
Lenders shall deposit into and/or credit the Escrow Account with all disbursements
made by them in relation to or in respect of the Project;

Interest on deposits

The Escrow Bank agrees and undertakes that all interest accruing on the balances of
the Escrow Account shall be credited to the Escrow Account; provided that the
Escrow Bank shall be entitled to appropriate there from the fee and expenses due to
it from the Concessionaire in relation to the Escrow Account and credit the balance
remaining to the Escrow Account.

WITHDRAWALS FROM ESCROW ACCOUNT
Withdrawals during Concession Period

At the beginning of every month, or at such shorter intervals as the Lenders’
Representative and the Concessionaire may by written instructions determine, the
Escrow Bank shall withdraw amounts from the Escrow Account and appropriate them
in the following order by depositing such amounts in the relevant Sub-Accounts for
making due payments, and if such payments are not due in any month, then retain
such monies in such Sub-Accounts and pay out there from on the Payment Date(s):

() all taxes due and p ayable by the Concessionaire for and inrespect of the
Project;

(b) all p ayments r elating to construction of the Project, subject toand in
accordance with the conditions, if any, set forth in the Financing
Agreements;

(c) O&M Expenses, s ubject t o t he c eiling, if any, setforthint he Financing
Agreements;

(d) 0O&M Expenses and other costs and expenses incurred by the Designated ULB
in accordance with the provisions of the Concession Agreement, and certified
by the Designated ULB as due and payable to it;

{(e) Concession Fee due and payable to the Designated ULB;}

(f) all payments and Damages certified by the Designated ULB as due and
payable to it by the Concessionaire;

(g) monthly proportionate provision of Debt Service due in an Accounting Year;
(h) any reserve requirements set forth in the Financing Agreements; and

(1) balance, if any, in accordance with the instructions of the Concessionaire.
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4.1.2 No later than 60 (sixty) days prior to the commencement of each Accounting Year,

4.2

4.3

4.4

the Concessionaire shall provide to the Escrow Bank, with prior written approval of
the Lenders’ Representative, details of the amounts likely to be required for each of
the payment obligations set forth in this Clause 4.1; provided that such amounts may
be su bsequently m odified, w ith pr iorw ritten appr ovalo ft hel enders’
Representative, if fresh information received during the course of the year makes
such modification necessary.

Withdrawals upon Termination

Upon Termination of the Concession Agreement, all amounts standing to the credit
of the Escrow Account shall, notwithstanding anything in this Agreement, be
appropriated and dealt with in the following order:

() all taxes due and payable by the Concessionaire for and inrespect of the
Project;

(b) 90% (ninety per cent) of Debt Due excluding Subordinated Debt;
{(c) outstanding Concession Fee;}

(d) all payments and Damages certified by t he Designated U LBas due and
payable to it by the Concessionaire;

(e) retention and payments arising out of, or in relation to, liability for defects
and deficiencies;

(f) incurred and accrued O&M Expense;
(g) any other payment required to be made under this Agreement; and
(h) balance, if any, in accordance with the instructions of the Concessionaire:

Provided that the disbursements specified in sub-clause (h) of this Clause 4.2 shall be
undertaken only after the Vesting Certificate has been issued by the Designated ULB.

Application of insufficient funds

Funds in the Escrow Account shall be applied in the serial order of priority set forth
in Clauses 4.1 and 4.2, as the case may be. If the funds available are not sufficient to
meet all the requirements, the Escrow Bank shall apply such funds in the serial order
of priority until exhaustion thereof.

Application of insurance proceeds

Notwithstanding anything in this Agreement, the proceeds from all insurance claims,
except life and injury, shall be deposited into and/or credited to the Escrow Account
and utilised for any necessary repair, reconstruction, reinstatement, replacement,
improvement, delivery or installation of the Project, and the balance remaining, if
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4.5

51

5.2

5.3

any, shall be applied in accordance with the provisions contained in this behalf in the
Financing Agreements.

Withdrawals during Suspension

Notwithstanding an ything tot he contrary containedi nt his Ag reement, t he
Designated ULB may exercise all or any of the rights of the Concessionaire during the
period of S uspension under Ar ticle 1 4.1 of t he C oncession Ag reement. An y
instructions given by the Designated ULB to the Escrow Bank during such period shall
be complied with as if such instructions were given by the Concessionaire under this
Agreement and all actions of the Designhated ULB hereunder shall be deemed to have
been taken for and on behalf of the Concessionaire.

OBLIGATIONSOFTHE ESCROW BANK
Segregation of funds

Monies and other property received by the Escrow Bank under this Agreement shall,
until used or applied in accordance with this Agreement, be held by the Escrow Bank
in trust for the purposes for which they were received, and shall be segregated from
other funds and property of the Escrow Bank.

Notification of balances

7 (seven) business days prior to each Payment Date (and for this purpose the Escrow
Bank shall be entitled to rely on an affirmation by the Concessionaire and/or the
Lenders’ Representative as to the relevant Payment Dates), the Escrow Bank shall
notify the Lenders’ Representative of the balances in the Escrow Account and Sub-
Accounts as at the close of business on the immediately preceding business day.

Communications and notices
In discharge of its duties and obligations hereunder, the Escrow Bank:

() may, in the absence of bad faith or gross negligence on its part, rely as to any
matters o f fact w hich might reasonably b e e xpected to be within the
knowledge of the Concessionaire upon a certificate signed by or on behalf of
the Concessionaire;

(b) may, in the absence of bad faith or gross negligence on its part, rely upon the
authenticity o f any ¢ ommunication or document be lievedby it tob e
authentic;

() shall, within 5 ( five) b usiness d ays after r eceipt, d eliver a c opy to the
Lenders’ R epresentative of a ny n otice or d ocumentr eceivedby it inits
capacity as t he Esc row B ank f rom t he C oncessionaire or any o ther pe rson
hereunder or in connection herewith; and
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5.5

6.1

6.1.1

6.1.2

(d) shall, within 5 ( five) b usiness d ays after r eceipt, d eliver a c opy to the
Concessionaire of any notice or document received by it from the Lenders’
Representative in connection herewith.

No set off

The Escrow Bank agrees not to claim or exercise any right of set off, banker’s lien or
other right or remedy with respect to amounts standing to the credit of the Escrow
Account. For the avoidance of doubt, it is hereby acknowledged and agreed by the
Escrow Bank that the monies and properties held by the Escrow Bank in the Escrow
Account shall not be considered as part of the assets of the Escrow Bank and being
trust property, shall in the case of bankruptcy or liquidation of the Escrow Bank, be
wholly exc luded from the assets of the Escrow Bank in such ban kruptcy or
liquidation.

Regulatory approvals

The Escrow Bank shall use its best efforts to procure, and thereafter maintain and
comply with, all regulatory approvals required for it to establish and operate the
Escrow Account. The Escrow Bank represents and warrants that it is not aware of any
reason why such regulatory ap provals will not ordinarily be granted to the Escrow
Bank.

ESCROW DEFAULT
Escrow Default

Following e vents sh all constitute an e vent o f default by the Concessionaire (an
“Escrow Default”) unless such event of default has occurred as a result of Force
Majeure or anyac t or omission of the DesignatedU LB ort hel enders’
Representative:

() the Concessionaire commits breach of this Agreement by failing to deposit
any receipts into the Escrow Account as provided herein and fails to cure such
breach by depositing the same into the Escrow Account within a Cure Period
of 5 (five)business days;

(b) the Concessionaire causes the Escrow Bank to transfer funds to any account
of the Concessionaire in breach of the terms of this Agreement and fails to
cure such breach by depositing the relevant funds into the Escrow Account or
any Sub-Account in which such transfer should have been made, within a Cure
Period of 5 (five)business days; or

(c) the Concessionaire commits or causes any other breach of the provisions of
this Agreement and fails to cure the same within a Cure Period of 5 (five)
business days.

Upon occurrence of an Escrow Default, the consequences thereof shall be dealt with

under and in accordance with the provisions of the Concession Agreement.
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7.1

7.2

7.3

8.1

TERMINATION OF ESCROW AGREEMENT
Duration of the Escrow Agreement

This Agreement shall remain in full force and effect so long as any sum remains to be
advanced or is outstanding from the Concessionaire in respect of the debt, guarantee
or f inancial assistance receivedb yitfromtheS eniorL enders,oranyofits
obligations to the Designated ULB remain to be discharged, unless terminated earlier
by consent of all the Parties or otherwise in accordance with the provisions of this
Agreement.

Substitution of Escrow Bank

The Concessionaire may, by not Less than 45 (forty-five) days prior no tice to the
Escrow Bank, the Designated ULB and the Lenders’ Representative, terminate this
Agreement and ap point a new Escrow Bank, provided that the new Escrow Bank is
acceptable to the Lenders’ Representative and arrangements are made satisfactory
to t he L enders’ R epresentative f or t ransfer o f a mounts d eposited in the E scrow
Account to a new Escrow Account established with the successor Escrow Bank. The
termination of this Agreement shall take effect only upon coming into force of an
Escrow Agreement with the substitute Escrow Bank.

Closure of Escrow Account

The Esc row B ank s hall, at t her equest o f the C oncessionaire and t he L enders’
Representative m adeo no ra ftert hep aymentb yt he C oncessionaire o fa (l
outstanding amounts under the Concession Agreement and the Financing Agreements
including the payments specified in Clause 4.2, and upon confirmation of receipt of
such pay ments, c lose the Esc row Ac count an d Su b-Accounts and pay any am ount
standing to the credit thereof to t he Concessionaire. U pon closure of the E scrow
Account hereunder, the Escrow Agreement shall be deemed to be terminated.

SUPPLEMENTARY ESCROW AGREEMENT
Supplementary escrow agreement

The Lenders’ Representative and the Concessionaire shall be entitled to enter into a
supplementary e scrow a greement with the E scrow B ank p roviding, in ter alia, f or
detailed procedures and documentation for withdrawals from Sub-Accounts pursuant
to Clause 4.1.1 and for matters not covered under this Agreement such as the rights
and obligations of Senior Lenders and lenders of Subordinated Debt, investment of
surplus f unds, r estrictions o n w ithdrawals by t he C oncessionaireint he eventof
breach o f t his Ag reement o r u pon o ccurrence o f an Esc row D efault, procedures
relating to operation of the Escrow Account and withdrawal there from, reporting
requirements and any matters incidental thereto; provided that such supplementary
escrow a greement s hall no t c ontain a ny p rovision which is inconsistent w ith t his
Agreement and in t he event of any conflict or inconsistency between provisions of
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9.1

9.1.1

this Ag reement an d s uch su pplementary e scrow ag reement, the provisions of this
Agreement shall prevail.

INDEMNITY
General indemnity

The Concessionaire will indemnify, defend and hold the Designated ULB, Escrow Bank
and t he Se nior L enders, ac ting through t he Lenders’ R epresentative, h armless
against any and all proceedings, actions and third party claims for any loss, damage,
cost an d e xpense arising o ut o f a ny br each by t he C oncessionaireof anyofits
obligations under this Agreement or on account of failure of the Concessionaire to
comply with Applicable Laws and Applicable Permits.

9.1.3 The Escrow Bank will indemnify, defend and hold the Concessionaire harmless against

9.2

10

any and all proceedings, actions and third party claims for any loss, damage, cost
and expense arising out of failure of the Escrow Bank to fulfil its obligations under
this Agreement materially and adversely affecting the performance of the
Concessionaire’s o bligations under the Concession Agreement o ther than any loss,
damage, c ost an d e xpense, arising out o f ac ts done i n discharge o f t heir | awful
functions by the Escrow Bank, its officers, servants and agents.

Notice and contest of claims

In the event that any Party here to receives a claim from a third party in respect of
which it is entitled to the benefit of an indemnity under Clause 9.1 or in respect of
which it is entitled to reimbursement (the “Indemnified Party”), it shall notify the
other Party responsible for indemnifying such claim hereunder (the “Indemnifying
Party”) within 15(fifteen) days of receipt of the claim and shall not settle or pay the
claim without the prior approval of the Indemnifying Party, which approval shall not
be u nreasonably withheld or delayed. | n t he event t hat t he | ndemnifying P arty
wishes to contest or dispute the claim, it may conduct the proceedings in the name
of the Indemnified Party and shall bear all costs involved in contesting the same. The
Indemnified P arty sh all pr ovide al | c ooperation an d ass istance i n ¢ ontesting an y
claim and shall sign all such writings and documents as the Indemnifying Party may
reasonably require.

DISPUTE RESOLUTION

10.1 Dispute resolution

10.1.1 Any dispute, difference or claim arising out of or in connection with this Agreement,

which is not resolved amicably, shall be finally decided by reference to arbitration to
a Board of Arbitrators c omprising one nominee of each Party to the dispute, and
where the number of such nominees is an even number, the nominees shall elect
another person to such Board. Such arbitration shall be held in accordance with the
Rules of Arbitration of the International Centre for Alternative Dispute Resolution,
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11

11.1

11.2

11.3

11.4

New Delhi (the “Rules”), or such other rules as may be mutually a greed by t he
Parties, and shall be subject to the provisions of the Arbitration Act.

The Arbitrators shall issue a reasoned award and such award shall be final a nd
binding on the Parties. The place of arbitration shall be Solan, Himachal Pradesh and
the language of arbitration shall be English.

MISCELLANEOUS PROVISIONS
Governing law and jurisdiction

This Agreement shall be construed and interpreted in accordance with and governed
by the laws of India, and the courts in Solan, Himachal Pradesh shall have
jurisdiction overall matters arising out of or relating to this Agreement.

Waiver of sovereign immunity
The Designated ULB unconditionally and irrevocably:

agrees that the execution, delivery and performance by it of this A greement
constitute commercial acts done and performed for commercial purpose;

agrees that, should any proceedings be brought against it or its assets, property or
revenues in any j urisdiction in relation to this A greement or any transaction
contemplated by this Agreement, no immunity (whether by reason of sovereignty or
otherwise) from such proceedings shall be claimed by or on behalf of the Designated
ULB with respect to its assets;

waives any right of immunity which it or its assets, property or revenues now has,
may acquire in the future or which may be attributed to it in any jurisdiction; and

consents generally in respect of the enforcement of any judgement or award against
it in any such proceedings to the giving of any relief or the issue of any process in
any jurisdictionin connection with such proceedings (including t he making,
enforcement or execution against it or in respect of any assets, property or revenues
whatsoever irrespective of their use or intended use of any order or judgement that
may be made or given in connection therewith).

Priority of agreements

In the event of any conflict between the Concession Agreement and this Agreement,
the pr ovisions contained in the Concession Agreements hall p revail o ver this
Agreement.

Alteration of terms

All additions, amendments, modifications and variations to this Agreement shall be
effectual and binding only if in writing and signed b y the duly authorised
representatives of the Parties.
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11.5

11.5.1

@)

11.5.2

11.6

11.7

11.7.1

(b)

Waiver

Waiver by any Party of a default by another Party in the observance and
performance of any provision of or obligations under this Agreement:

shall not operate or be construed as a waiver of any other or subsequent default
hereof or of other provisions of or obligations under this Agreement s hall not be
effective unless it is in writing and executed by a duly authorised representative of
the Party; and

shall not affect the validity or enforceability of this Agreement in any manner.

Neither the failure by any Party to insist on any occasion upon the performance of
the terms, conditions and provisions of this Agreement or any obligation there under
nor time or other indulgence granted by any Party to another Party shall be treated
or deemed as waiver of such breach or acceptance of any variation or the
relinquishment of any such right hereunder.

No third party beneficiaries

This Agreement is solely for the benefit of the Parties and no other person or entity
shall have any rights hereunder.

Survival
Termination of this Agreement:

shall not relieve the Parties of any obligations hereunder which expressly or by
implication survive termination hereof; and

except as otherwise provided in any provision of this Agreement e xpressly limiting
the liability o f e ither P arty, s hall no t r elieve either P arty o f a ny o bligationsor
liabilities for loss or damage to the other Party arising out of, or caused by, acts or
omissions of such Party prior to the effectiveness of such termination or arising out
of such termination.

11.7.2 All obligations surviving the cancellation, expiration or termination of this Agreement

11.8

shall o nly s urvive f or ap eriodo f 3 ( three)y ears f ollowing t he d ate o f s uch
termination or expiry of this Agreement except for the obligations of indemnification
which shall survive cancellation, expiration or termination of this Agreement.

Severability

If for any reason whatever any provision of this Agreement is or becomes invalid,
illegal or unenforceable or is declared by any court of competent jurisdiction or any
other instrumentality to be invalid, illegal or unenforceable, the validity, legality or
enforceability of the remaining provisions shall not be affected in any manner, and
the P arties will ne gotiate in go od f aith witha view to agreeing tooneor more
provisions w hich m ay be su bstituted f or su ch i nvalid, u nenforceable o r illegal
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11.9

11.10

11.11

11.12

11.13

provisions, as n early as is practicable to such invalid, illegal o r unenforceable
provision. Failure to agree upon any such provisions shall not be subject to dispute
resolution under Clause10.1 of this Agreement or otherwise.

Successors and assigns

This Agreement shall be binding on and shall inure to the benefit of the Parties and
their respective successors and permitted assigns.

Notices

All notices or other communications to be given or made under this Agreement shall
be in writing and shall either be delivered personally or sent by courier or registered
post with an additional c opy to be se nt by f acsimile or e -mail. T he address f or
service of each Party, its facsimile number or e-mail are set out under its name on
the signing p ages hereto. A notice shall be e ffective upon actual receipt thereof,
save that where it is received after 5.30 (five-thirty) p.m. on a business day, or on a
day that is not a business day, the notice shall be deemed to be received on the first
business d ay f ollowing t he da te of ac tual r eceipt. W ithout p rejudicet ot he
foregoing, a Party giving or making a notice or communication by facsimile or e-mail
shall promptly deliver a copy thereof personally, or send it by courier or registered
post to the addressee of such notice or communication. Itis hereby agreed and
acknowledged that any P arty m ay by n otice change t he address t o which su ch
notices and communications to it are to be delivered or mailed. Such change shall be
effective when all the Parties have notice of it.

Language

All notices, certificates, correspondence and proceedings under or in c onnection
with this Agreement shall be in English.

Authorised representatives

Each of the Parties shall, by notice in writing, designate their respective authorised
representatives through whom only all communications shall be made. A Party
hereto shall be entitled to remove and/ or substitute or make fresh appointment of
such authorised representative by similar notice.

Original Document

This Agreement may be executed in four counterparts, each of which when executed
and delivered shall constitute an original of this Agreement.
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IN WITNESS WHEREOF THE PARTIES HAVE EXECUTED AND DELIVERED THIS AGREEMENT
AS OF THE DATE FIRST ABOVE WRITTEN.

THE COMMON SEAL OF C ONCESSIONAIRE has b een af fixed p ursuant t o t he r esolution
passed by the Board of Directors of the Concessionaire at its meeting held on the .........
day of 20...... hereunto affixed in the presence of ......... , Director, who has signed these
presents in token thereof and ......... , Company Secretary / Authorised Officer who has
countersigned the same in token thereof®:

SIGNED, SEALED AND SIGNED, SEALED AND

DELIVERED DELIVERED

For and on behalf of For and on behalf of
ESCROW BANK by: DESIGNATED ULB by:
(Signature) (Signature)

(Name) (Name)

(Designation) (Designation)

(Address) (Address)

(Fax No.) (Fax No.)

(e-mail address) (e-mail address)

In the presence of:

1.

Signature)
Name)
Designation)
Address)

Fax No.)
e-mail address)

SIGNED, SEALED AND DELIVERED
For and on behalf of

SENIOR LENDERS by the
Lenders’ Representative:
Signature)

Name)

Designation)

Address)

Fax No.)

e-mail address)

A~~~

£ To be affixed in accordance with the articles of association of the Concessionaire and the resolution passed by

its Board of Directors.
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SIGNED, SEALED AND DELIVERED
For and on behalf of

SENIOR LENDERS by the
Lenders’ Representative:

Signature)
Name)
Designation)
Address)

Fax No.)
e-mail address)

.~ e~ o~
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ANNEXURE 10: LAND LEASE AGREEMENT

Project Site (s) Lease Deed for Transfer Stations, Processing & Disposal

This LEASE AGREEMENT made on the day of in the year Two Thousand
and

BETWEEN

[Name of Municipal Corporation/ Council/ Committee], a statutory body constituted under
the Himachal P radesh Municipal Act, 1994, havingits o fficeat _ ,
acting throughits _ (hereinafter r eferred to as “the Lessor” w hich
expression shall unless repugnant to the context thereof, include its successors & assigns)

AND
M/s _ , a special purpose vehicle incorporated under the provisions of Companies Act,
2013 or C  oncessionaire, and hav  ingi tsr egistered of ficea t

( hereinafter referred toas
"Lessee” w hich e xpression shal L unl ess i t be r epugnant t o t he subj ect o r context be
deemed to include its successors and permitted assigns).

WHERAS

A. The Government of H imachal Pr adesh is de sirous o f i mproving m unicipal so lid
waste (MSW) management and disposal capabilities of ULBs in order to enable the
due discharge of their functions under the Solid W aste Manag ement Rules, 2016
and its amendments framed by the Government of | ndia under the Environment
(Protection) Act, 1986 (Act 29 of 1986) and including any statutory amendments /
modifications thereto or re-enactments thereof, for the time being in force from
time to time] and for t hat purpose has pr oposed t o de velop an | ntegrated MSW
Management Pr oject f or t he Baddi Cluster. T oc arryou t M SW Management
activities in t he Baddi Cluster and t o d evelop Transfer St ation, P rocessing and
Disposal Facilities as a par t of Integrated MSW Management project for the Baddi
Cluster by the Lessee, the Baddi Barotiwala Nalagarh Development Authority (“ the
Designated U LB”) along w ith other P articipating U LBs o f B addi, P arwanoo an d
Nalagarh have entered into a Concession Agreement dated __ |, with M/s [name
of Concessionaire], und er which it has aut horized t he Concessionaire/ Lessee to
implement the Project.

B. The Municipal Corporation/ Council/ Committee of ......... in order to enable the
due i mplementation of t he P roject f or t he Baddi Cluster and t o dischargeits
obligations unde r t he Concession Ag reement signed w ith the Lessee andt he
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Department ( as the Confirming P arty), i s h ereby pr oviding t he L essee ( the
Concessionaire under the Concession Agreement), by way of this Lease Agreement
(“this Agreement”), t he e armarked pr emises (more par ticularly de lineated i n
Schedule A hereto and shown in the Site map attached thereto) to setup Transfer
Station ( Collection & T ransportation), P rocessing and D isposal F acilities f or t he
purposes of implementing the Project for Baddi Cluster and constructing, operating
and maintaining the Project site(s) as a part of Project on the earmarked premises,
ont het erms and ¢ onditions and subj ectt ot he covenants and st ipulations
hereinafter contained.

NOW THIS INDENTURE OF LEASE WITNESSETH AS FOLLOWS:

1.

The L essor he reby | eases t he e armarked pr emises t o t he L essee f or a pe riod
commencing from the date of execution and co-terminus with Concession Period
(“Term”). This Agreement is to be read, for any interpretation, together with the
provisions of the Concession Agreement.

The terms that are used but not defined herein shall have the same meaning as
given to them in the Concession Agreement.

In consideration of the Lessee undertaking to implement the Project in accordance
with the provisions of the Concession Agreement and undertaking to pay the lease
payment stipulated in Article 4 below; the Lessor hereby demises to the Lessee, all
the land (together with any physical structures existing thereon) which is
described, de lineated and sho wni nt he Schedule A hereto (the “earmarked
premises”), t oho ldt he sai d e armarked pr emises, w ithout i nterruptiono r
interference together with the full and free right and liberty of way and passage
and other rights in relation thereto, for as long as the Concession Agreement does
not lapse due to expiry of its term or is not terminated earlier in accordance with
the provisions thereof. The Term of this Agreement shall be co-terminus with the
Concession Agreement. The Lessor hereby agrees and aut horizes the construction,
operation and maintenance of the Project Site(s) on the e armarked p remises in
accordance with the terms of the Concession Agreement.

In consideration of the transfer of the earmarked premises under this Agreement,
the Lessor shall, effective from the date of handover of the possession of the
earmarked premises to the Lessee, receive a rent of Rupee one per square meter
per annum . T he rent f or t he dur ation of t he C oncession P eriod an d t he first
instalment of rent in respect of a period of three (3) years shall be payable at the
time o f s igning o f t his Ag reement by w ay of a d emand d rafti nf avour of
" " pay able at _ . Thereafter therentin
respect of each subsequent block of three years shall be payable by the Lessee in
advance on the same date after every three years. T he L essor unde rtakes and
assures the Lessee that the lease payment for the earmarked premises shall remain
fixed f or t he e ntire period t hat t his Ag reement r emains v alid and bi nding. This
Agreement shall be co-terminus with the Concession Agreement.
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The earmarked premises are being vested with the Lessee, under this Agreement,
free from any Encumbrances (other than the existing physical structures thereon
which has been inspected by the Lessee and agreed to be taken over in accordance
with the terms of This Agreement and the Concession Agreement), whether legal or
physical in nature. At any time during the term of this Agreement if the Lessee
discovers any Encumbrances upon or under the earmarked premises which
materially or adversely affect its rights in relation to the earmarked premises /the
Project, it shall no tify t he L essor, w hich shal |, within 30 ( thirty) days from the
receipt of the notice, either remove or cause to be removed such encumbrances at
itsown cost. Inthe event that the L essor fails t o remove suc h e ncumbrances
within thirty (30) days from the notice thereof, the Lessee may remove or cause to
be r emoved suc h e ncumbrance and t he c osts and e xpenses o r ¢ onsequential
liabilities i ncurred i n r espect t hereof shal l be reimbursed to the L essee by the
Lessor.

The earmarked premises are being vested with the Lessee, under this Agreement
only f or t he pur poses of t he P roject, including f or t he purposes of developing,
establishing, de signing, c onstructing, o perating, and m aintaining t he P roject
site(s), which the Lessor is desirous of being constructed, operated and maintained
on the earmarked premises for the purposes of enabling the Project activities in
accordance with the Concession Agreement.

The L essor he reby au thorizes the Lessee, to construct, erect, own, o perate and
maintain any superstructure, facility or any movable or immovable st ructures
constituting t he Project Site(s) on the earmarked premises and f or t hat pur pose
also remove, renovate, use or demolish any structures that may be existing on the
earmarked premises as of the date of this Agreement. The Lessor hereby agrees
that the construction, operation and maintenance o f t he P roject Site(s) atthe
earmarked pr emises and t he collection, s torage, t ransportation, pr ocessing and
disposal of MSW at the earmarked premises is being unde rtaken pursuant to the
Concession Agreement granted by it and for the purposes of enabling the Lessor to
discharge its functions of managing, processing and disposing MSW.

The Lessee shall have the right to, after taking prior permission of the Lessor, vest
with the Lenders the power to take over the control, possession and all rights and
interests in relation to the earmarked premises by appointing a pe rson i.e. the
Nominated C ompany, t or eplace t he L essee and unde rtake t he ¢ onstruction,
operation and maintenance o f t he P rocessing Fac ilities, in accordance with t he
provisions of the Concession Agreement, upon the occurrence of an event of
default by the Lessee, as the case may be, under any of the Financing Agreements.
The Lessor shall then novate this Agreement in favour of the Nominated Company,
which shal | c onstitute an ag reement be tween t he Nominated C ompany and t he
Lessor on the terms and conditions of this Agreement as existing at the time of
such novation.

The Lessee agrees that it is not authorized to create any Encumbrance over the
Project Site(s) constructed on the earmarked premises.
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10.

1.

The Lessor hereby covenants and assures the Lessee that:

(@)

(d)

(h)

all the land comprising t he Siteis permitted and duly aut horized and
earmarked f or pur poses o f e stablishment, c onstruction, o peration and
maintenance of the Project site (s) as a part of the Project;

the site is free from any encroachment or encumbrances whatsoever and is
not subject to any acquisition or other legal proceedings by any authority,
body or government nor is any claim of any third party subsisting in respect
thereof or relating thereto;

Lessor is the owner of the lands constituting the earmarked premises and it
shall, in that capacity, defend or satisfy all actions or claims against the use
of the earmarked premises for the Project;

it shal L no t i nterfere with or i mpede inany manner or o therwise limit,
restrict or impose any conditions or restrictions on the complete, free and
full enjoyment and use of the earmarked premises and all rights in relation
thereto, including the creation of security interest in favour of the Lenders
in accordance with the provisions of the Concession Agreement;

it shall not interfere in or impede in any manner or otherwise limit, restrict
or i mpose c onditions i n relation: (i) t o the construction, o peration and
maintenance of the Project site (s) (ii) the implementation of the Project
by the Lessee and (iii) the possession, control and use, by the Lessee of the
earmarked premises and the Project Site(s);

it shall enter into appropriate further documentation or additional writings
as the Lessee or the Lenders may reasonably require to give effect to the
provisions of this Agreement and the Financing Agreements;

therei sno | itigation, c laim, de mand o r any pr oceedings ( whether
administrative, | egal o r quasi -judicial) pe nding be fore any aut hority i n
respect of the earmarked premises or its use for the purposes of managing,
collecting, transporting, processing and disposing MSW; and

Lessee shall have complete, lawful and uninterrupted, possession, control
and use of the earmarked premises

The Lessee hereby covenants with the Lessor as follows:

(@)

(b)

that it shall implement the SWM Project as a part of MSW management for
......... Cluster in accordance with the Concession Agreement;

that it s hall o bserve a nd pe rform al | terms, c ovenants, c onditions and
stipulations of this Agreement; and

that it shall not mortgage or create any third party rights in the earmarked
premises.
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12.

13.

14.

15.

16.

17.

Lessor has requisite right and authority to lease the Site to Lessee for the Term of
this Agreement for the purposes of the Project on the terms and conditions of this
Agreement and further that Lessee shall have full, free and uninterrupted peaceful
vacant po ssession, e njoyment/ o ccupation and use o f t he e armarked pr emises
throughout the Term, without any obstruction interference or disturbance or claim
whatsoever from the Lessor or from any person claiming through under or in trust
for Lessor or from any t hird pe rson w homsoever. L essor shall keep L essee f ully
indemnified and harmless against any claims or demands from any Person claiming
right, title orinterest toorin the earmarked premises or any part thereof or
challenging the validity of the usage of the earmarked premises for the Project or
challenging the validity of this Agreement, as also against any actions, proceedings,
damages, losses and expenses caused to Lessee as a result or in consequence of any
such claims or demands as aforesaid.

Otherwise as expressly provided in this Agreement no assighment of this Agreement
or any rights or duties hereunder shall be made in whole or in part by any Party
without the written consent of the other Party and in the event of any assignment
the assignee shall assume the duties and liabilities of the assignor.

Otherwise an e xpressly pr ovided i n t his Ag reement no m ortgage o f | easehold
interest shall be created of the land/Site(s) under this Agreement in whole or part
for ob taining t erm L oan t o f inance t he P roject w ithout t he w ritten c onsent o f
Lessor.

The L essor he reby assur es and r epresents to t he Lessee that the vesting of the
earmarked premises under this Agreement shall be irrevocable for as l ong as the
Concession Agreement remains in force and the Lessor shall not terminate or seek
to terminate t his Agreement e xcept upon the expiry or early termination of the
Concession Ag reement or w here t he L essor provides al ternate site (equal toor
more than the area comprised in the original site) to the Lessee in lieu thereof.
The P arties he reby agree t hat on t he e xpiry or t ermination of t he Concession
Agreement the C oncessionaire shal | hand bac kt o t he L essor o r i ts no minated
agency free of cost, the vacant and peaceful possession of the earmarked premises
in accordance with the provisions of the Concession Agreement.

Any disputes and/or differences arising between the Parties, in relation to or under
this Agreement will be resolved through arbitration in accordance with the relevant
provision o f t he C oncession Ag reement as pe r pr ovisions o f t he Ar bitration and
Conciliation Act, 1996.

The Lessor hereby recognizes that this is a commercial act being undertaken by the
Lessee and t hat i t he reby unc onditionally a nd i rrevocably w aives any right o f
immunity, sovereign or otherwise from legal proceedings that may be initiated to
enforce any provisions of this Agreement.
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IN WITNESS WHEREOF the P arties hav e af fixed t herein and se aledt ot his L ease
Agreement the day and year first hereinabove written:

SIGN SIGNED, SEALED AND DELIVERED IN
THE NAME AND ON BEHALF OF THE LESSOR
THROUGH:

SIGNED, SEALED AND DELIVERED BY LESSEE
THROUGH ITS AUTHORISED SIGNATORY IN
PRESENCE OF:
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	(C) We, …………………..through our Branch at …………………. (the “Bank”) have agreed to furnish this Bank Guarantee by way of Performance Security.
	NOW, THEREFORE, the Bank hereby, unconditionally and irrevocably, guarantees and affirms as follows:
	1. The Bank hereby unconditionally and irrevocably guarantees the due and faithful performance of the Concessionaire’s obligations during the term of the Agreement under and in accordance with the provisions of the Agreement, and agrees and undertakes...
	2. A letter from the Designated ULB, under the hand of an Officer not below the rank of Chief Executive Officer in the Designated ULB that the Concessionaire has committed default in the due and faithful performance of all or any of its obligations un...
	3. In order to give effect to this Guarantee, the Designated ULB (acting on behalf of itself and the Participating ULBs) shall be entitled to act as if the Bank were the principal debtor and any change in the constitution of the Concessionaire and/or ...
	4. It shall not be necessary, and the Bank hereby waives any necessity, for the Designated ULB to proceed against the Concessionaire before presenting to the Bank its demand under this Guarantee.
	5. The Designated ULB shall have the liberty, without affecting in any manner the liability of the Bank under this Guarantee, to vary at any time, the terms and conditions of the Agreement or to extend the time or period for the compliance with, fulfi...
	6. This Guarantee is in addition to and not in substitution of any other guarantee or security now or which may hereafter be held by the Designated ULB in respect of or relating to the Agreement or for the fulfilment, compliance and/or performance of ...
	7. Notwithstanding anything contained hereinbefore, the liability of the Bank under this Guarantee is restricted to the Guarantee Amount and this Guarantee will remain in force until the expiry of the term of the Agreement in accordance with the provi...
	8. The Bank undertakes not to revoke this Guarantee during its currency, except with the previous express consent of the Designated ULB in writing, and declares and warrants that it has the power to issue this Guarantee and the undersigned has full po...
	9. Any notice by way of request, demand or otherwise hereunder may be sent by post addressed to the Bank at its above referred Branch, which shall be deemed to have been duly authorised to receive such notice and to effect payment thereof forthwith, a...
	10. This Guarantee shall come into force with immediate effect and shall remain in force and effect during the term of the Agreement or until it is released earlier by the Designated ULB pursuant to the provisions of the Agreement.

	ANNEXURE 7: SCOPE OF WORK OF PMU
	A person having at least 15 years of experience in the Solid Waste management sector from private sector with educational background of Environmental Engineering/ Environmental Sciences/ Public Health/ Civil Engineering;
	An officer of the grade of Executive Engineer from government services; and
	Salary / Wages of such Independent Expert will be borne by Designated ULB.
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	ANNEXURE 10: LAND LEASE AGREEMENT
	Project Site (s) Lease Deed for Transfer Stations, Processing & Disposal
	BETWEEN
	AND

	WHERAS
	NOW THIS INDENTURE OF LEASE WITNESSETH AS FOLLOWS:




